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ARTHUR S.. CURTIS, 
Plaintiff 
WS. Civil Action No. 4959-54 
TIME, INC., | 


Defendant 


re fe wee re we i ee nm ee ee ee ee a ee ee ee ee ee ee 


wv 0e 88 08 @6@ 60 08 80 80 @8 ce 


Washington, Ds Géy 
Friday, January 25; 1957 
“the above-entitled case came on for trial at 11:45 o'clock AeMoy 
on Friday, January 25, 1957, in the United States District Court for 
the District of Columbia, in the Court House at washington, D. C. 
BEFORE 
HONORABLE ALEXANDER HOLTZOFF, Judge of the United States 
District Court for the District of Columbia. 
| APPEARANCES: 
CARL L. SHIPLEY, ESQ., on behalf of the Plaintiff; 


JOHN H. PICKERING, ESQ., and HAROLD R. MEDINA, JR., ESQ., 
: on behalf of Defendant. 


‘PROCEEDINGS 
_ DEPUTY CLERK: Arthur S, Curtis vs. Time, Inc. 
Mr. Shipley, Mr. Pickering. 


MR. PICKERING: Ready for the defendant, your Honor. 


MR. SHIPLEY: The plaintiff is ready, your Honor. 





Zz 
MR. PICKERING: Your Honor, may I introduce Mr. Harold R. 


Medina, Jr., of the New York bar, who will be principal trial counsel 
for the defendant. His admission was granted by Judge McLaughlin 
at the time of pre-trial for the purposes of this case. 

THE COURT: The Court is pleased to have Mr. Medina here. 
The Court is acquainted with his father, 

MR. MEDINA: Thank you, sir. 

THE COURT: You may proceed. 

MR. SHIPLEY: Does the Court wish an opening statement? 

THE COURT: Yess; I always do. 

MR. SHIPLEY: If the Court please, this is an action for 
misappropriation of an idea and for unfair competition brought by 
the plaintiff, who is an author and creator of literary ideas and 
operates under the business name of A. S. Curtis Features Syndicate. 

THE COURT: I beg your pardon? 

MR. SHIPLEY: And operates under the name of A. S. Curtis 
Features Syndicate, which is the plaintiff. 

The action is brought against Time, Incorporated, which 
publishes Time Magazine and Life Magazine and other publications to 
recover damages for the misappropriation of the plaintiff's idea, 
literary idea which was originated by him and reduced to concrete 
form. 

It was a useful idea. Its purpose was to commercially 
exploit the idea. It was offered to Time, Incorporated under 
circumstances where they knew compensation was expected, and they 
declined to purchase the idea, and then subsequently made use of 
the idea in their publications. 


The plaintiff sought to negotiate with them about this 


matter unsuccessfully. 
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THE COURT: I beg your pardon? 

MR. SHIPLEY: The plaintiff has sought to work the matter out 
amicably, but unsuccessfully, and therefore we are here. 

If the Court please, I would like to call Mr. Curtis as the 
first witness. 

THE COURT: Well, now, is this based on a copyright? 

MR. SHIPLEY: No, sir. 

THE COURT: Because I notice in the pretrial order there is 
reference to copyright. 

MR. SHIPLEY: No, sir, this is not a copyright infringement 
suit. This was solely a claim for misappropriation of an idea, 
Similar to Belt vs. Hamilton, with which your 

Honor is familiar, and similar cases. 

We have also based the claim on unfair competition, which 
is a collateral aspect of this same type of problem, 

THE COURT: Well, suppose you briefly tell me just what the 
substance of the idea is and in what way you claim it has been 
misappropriated. 

MR. SHIPLEY: The idea as originated by the plaintiff 
involves a literary treatment of the deeds and activities of those 
soldiers, sailors, and marine corps members, who were awarded the 
Medal of Honor. 

As the Court knows, the Congress of the United States 
awards this medal to people who perform certain valorous deeds 
beyond the call of duty, and public citations are made of those 
awards. 


Mr. Curtis adapted that material, gave it literary 


treatment, and created a new commercial idea. He exploited it in 
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various ways. He used it as a comic strip. It was prepared and 
offered for TV use, where a commercial ad was tagged on. It was 
prepared as radio scripts. It was used in narrative style. He 
either used it or offered it to the publishing trade and advertising 
trade for these purposes. 

It was offered to Time Magazine, the Defendants, and they 
declined to use it, although they indicated it had merit. They 
studied it for sometime and declined to use it. 

Subsequently, they did use it, but they did not 
pay Mr. Curtis, and that is the substance of the case. 

Therefore, I think, under judicial decisions, treating with 
this type of problem, he is entitled to recover damages for the use 
of the idea. 

THE COURT: Well, in what form do you contend the defendant 
made use of it? 

MR. SHIPLEY: Time Magazine made use of it in a war-bond ad. 
The fact that it was used for no advertising revenue that was 
received by Time Magazine for the use of the ad does not bear on 
the merits of the case, I do not think. 


THE COURT: Nos; my question was: In what form did they use 


MR. SHIPLEY: As an advertisement, a full-page ad in Time 


and Life Magazine. 

THE COURT: Advertising what? 

MR. SHIPLSY: It was a war bond ad, but they made use of the 
idea of showing a picture or illustration of the Medal of Honor 
winner with a narrative account of the deed for which he was awarded 


the medal. 
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‘- THE COURT: Whose advertisement was it? 
: ‘MR. SHIPLEY: Foote, Cohen & Belding, an advertising agency, 
> prepared it for Time Magazine and Time Magazine made use of it. 
fw THE COURT: You say it was advertising war bonds. 
: 6 Was it a government advertisement in connection with the sale 
» of bonds? 
. MR. SHIPLEY: The subscript on the advertisement says: 
The U. S. Government does not pay for this advertisement. It is 
> donated by this publication in cooperation with the Advertising 
, Council and the Magazine Publishers of America. 
- Therefore, Time was in the position of giving away the 
- idea which plaintiff claims to have originated as plaintiff's own. 
THE COURT: I see. Very well. 
MR. MEDINA: If I may speak for a moment or so, your 
e Honor, I think this is somewhat of an unusual case. I think it 
. may well be that your Honor can dispose of it summarily on the 
: opening statements, and that is so because at the pre-trial before 
‘ Judge McLaughlin, some 60 exhibits were admitted into evidence, 
. and statement of facts which were set forth in our pre-trial 
: statement, are before this Court now. 
> So I would like to briefly tell you about that because I 
r think you really are in a position to dismiss this case upon the 
opening statements. 
‘ As an aid to your Honor, here is a list of the exhibits 
which were put in evidence before Judge McLaughlin. 
THE COURT: Well, were they put in evidence or 
ie 7 were they only identified? 
a MR. M3DINA: No, sir; they were marked in evidence, your 


Honor. That /is my understanding. 
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THE COURT: Ordinarily, we do not admit exhibits in 
evidence. 

MR. MEDINA: It was somewhat unusual. 

THE COURT: What we ordinarily do at pre-trial is to identify 
the exhibits and secure a stipulation that they may be admitted 
without formal proof. 

MR. MEDINA: Well, the statement in the pretrial order 
was that the exhibits are admitted at pretrial by the Court. 

THE COURT: Very well. 

MR. MEDINA: Now, the ads in question, your Honor, are in 
Time Magazine only and are a series of advertisements which set 
forth briefly the deeds of certain Medal of Honor winners, and 
then quote a statement by the Medal of Honor winner, if he is 
still alive, and state and advocate the purchase of defense bonds 
of the United States Government. This is an advertisement belong-~ 
ing to the United States Government, not Time, Inc., prepared by 
Foote, Cohen & Belding, not Time, Incorporated, and run in Time 


Magazine without any charge whatsoever as a public service, and 





that appears in the facts which have been admitted at pretrial. 


8 The plaintiff, commencing in 1945, your Honor, would go 








to the Government, get citations, copies of the citations of 


Medal of Honor winners, and then write up those citations in a 





booklet, which would quote from the citation, give a description 








of the deeds of the particular Medal of Honor winner and a 


photograph, and that is all there was to it. 





Now, as described by this plaintiff upon his deposition, 








and this is in evidence on the pre-trial, his basic idea, and 
I quote: "Is that the deeds of Medal of Honor winners was 


portrayed in words and cartoons or pictures." ; 


Le 
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Other examples of his use of getting the citations of 
Medal of Honor winners, portraying the deeds, are in comic books 
that he put out. Other examples are given in comic strips that 
he put out, 

The very approach which he made to the defendant, your 
Honor, is covered in correspondence, and shows that he sent them 
one of his comic strips and said, Would you be interested in 
using that as a promotion scheme for Time? And they said, no. 

THE COURT: May I interrupt you, Mr. Medina? 

Have you another copy of the pre-trial statement? The 
original is bound in the file and it would be handy if I could 
have a loose one. 

MR. SHIPLSY: If the Court please, may we approach 

9 the Bench in connection with this pretrial statement? . 

THE COURT: Oh, no, not while counsel is making his 
opening statement. 

MR. SHIPLZY: In connection with the pre-trial order. 

I am concerned with that. 

THis COURT: Not now. 

MR. SHIPLEY: Has the Court read the pre-trial order? 

THe COURT: Yes. 

MR. SHIPLiYs: There are matters there which I wish to 
explain which are personal matters and involve the admission 
of certain of this evidence which is being discussed now. 

THE COURT: I am not going to interrupt counsel's 
opening statement. You can do that after the opening statement. 

MR. MEDINA: Now, there is also in evidence, your Honor, 


from Time, Incorporated Publications and particularly Life, 
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articles starting in 1942, three years prior to any use by this 


plaintiff of his so-called idea. 


For instance, here is an article of February 16, 1942. 


This is in evidence and showing the deeds of medal of honor winners 
as portrayed in Life with quotations from the citation. It is 
obviously a common device. 

June 1, 1942, here is another list of Medal of Honor 
winners, quoting from the citation, and pointing out 
what had gone on. 

September 21, 1942, a Life Article from Life. 

If you want to go into the commercial strip aspect of it, 
here is one on drawings from the issue of August 30, 1943, dealing 
with the Victoria Cross, and illustrating the particular instances, 
precisely the same way as this plaintiff. This all predates the 
plaintiff. 

Now you come to March 5, 1945, with this particular 
article in Life, and this predates Plaintiff's first publication 
by three months. 

I think, myself, if anyone got the idea from anyone else, 
that the plaintiff got it from Life, because here is a Life article 
with precisely the same format as plaintiff's first publication in 
1945. 

If you want to examine into other publications, just to 
take The Leatherneck, the Marine Corps Bulletin, they have since 
1921, and the proof is on the record, been printing articles 
dealing with Medal of Honor winners, both with descriptions and 
photographs all in the cartoon technique, which was utilized by 


this plaintiff. 








¢ 
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Now, I say that from these facts thet we have in evidence 
already before your Honor, that certain conclusions can be drawn. 
First, it is not an idea which is susceptible of private ownership. 

The mere idea of taking a citation of a Medal of Honor 
winner, dealing with the historical facts, and historical facts 
are in the public domain and free to de used by anyone. 

Secondly, there is no novelty to it. First, Time, itself, 
had precisely the same use and technique as appears in this exhibit, 
used many years before the plaintiff and The Leatherneck also has 
used it for many years prior to the plzeintiff. 

So that there is no uniqueness or novelty that is necessary 
in a case of this sort. 

Moreover, these articles by plaintiff are copyrighted. 
There is no claim of copyright infringement here, and when you 
copyright something, you put into the public domain the idea which 
is illustrated by your copyright. True, you retain to yourself the 
particular format that you utilize for tliat, but you put inte the 
public domein the idea, end the cases are legion on thet. 

So here when this pla‘ntiff copyrighted some of his 
publications ane they appeared at that point, the idea, if it was 
protectahle, which I say it was net, wes in the public domain. 

Next, this plaintiff and it appears from the pre-trial. 
order, sold one series of these comic strips embodying his idea to 
the United States Government. If any one owns 


the idea, it is the United States Government for whom 


Time wes puolishing these ads. 


TES COURT: Mr. Medina, where does all that appear in 


the pre-trial order? 
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MR. MEDINA: It appears in the -- 


THE COURT: To be sure, it may appear in your pre-trial 
statement. 

MR. MEDINA: Yes, sir, but that specifically is made part 
of the pre-trial order. 

THE COURT: Yes, but the other side didn't stipulate it. 

YR. MEDINA: Your Honor, we were faced with this situation 
at the pre-trial—- 

THS COURT: In our procedure here, it is quite common for 
each side to make a part of the pre-trial order a statement of its 
contentions. 

MR. MEDINA: Yes, sir. 

THE COURT: Now, when that is made part of the pre-trial 
order, it does not follow that both sides stipulate to the correctness 
of that. 

MR. MEDINA: Your Honor, the pre-trial statement which we 
have was served on the other side prior to pre-trial. We reached 
the pre-trial and Judge McLaughlin said: Since the other side 
without excuse has not appeared, the 

statement of facts in your pre-trial statement will be 
accepted as statement of facts. 

THE COURT: Of course, I construe that to mean that it will 
be accepted as a statement of the contentions of the parties. 

MR. MEDINA: Well, your Honor, all I can say— 

THE COURT: That is the way I construe it. 


MR. MEDINA: That was the reason that Judge McLaughlin 


put in at my request the statement "made a part thereof." 


THE COURT: Well, I am not going to conclude that way. 


I am not going to deprive a person of his rights, if he has any, 
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in a technical fashion, especially as our procedure here is to 
regard the pretrial statement merely as a statement of the 
contentions of the respective parties, unless there is an express 
stipulation to the effect that the other side admits the correctness. 

MR. MEDINA: Your Honor, I don't think that there is any 
contention that any statement of fact I have made here this morning 
is incorrect. 

Is that right, Mr. Shipley? 

THE COURT: Well, suppose you proceed with your opening 
statement. 

MR. MEDINA: Well, I was merely trying to give your Honor 
an opportunity at somewhat more cursory motion here than ordinarily 
would be the case. Obviously, if your 

Honor construes the pretrial order that way, that motion 
should await a further stage in the case. 

THE COURT: Well, have you finished your opening statement? 

MR. MEDINA: Yes, sir, I have finished. 

THE COURT: You have a right to make a motion on counsel's 
opening statement, of course, but if you do that, all I can consider 
is plaintiff's counsel's opening statement. I cannot consider any 
of the exhibits because I cannot consider part of the evidence. I 
have to wait until the plaintiff rests. 

MR. MSDINAs Well, obviously, my motion would only include 
the exhibits and the pretrial order. 

THE COURT: Well, that would be as though I were passing 
on a motion to dismiss when the plaintiff has only offered part of 
his evidence. He has not rested his case. 

MR. MEDINA: Well, it comes down to your construction of 


Judge McLaughlin's order. 
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Now, am I correct in my understanding that those exhibits 
which were marked at pre-trial, in order to do away with formal 
proof, that those can be put in evidence without further formal 
proof? 

THE COURT: Precisely. 

MR. MEDINA: Thank you, sir. 

THE COURT: You may proceed, Mr. Shipley. 

MR. SHIPLEY: I want to call Mr. Curtis, the plaintiff, 
to the stand. 

Thereupon 
ARTHUR S. CURTIS 
the Plaintiff herein, was called as a witness in his own behalf 
and, being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SHIPLEY: 

Q. Mr. Curtis, will you state your full name and address 
and place of business to the Court? A. My name is Arthur S. Curtis. 
I am the plaintiff in this action. I have two places of business. 
I have an office in the National Press Building and I have equipment 
at 3rd and C Street, Northeast, on Capitol Hill. 

Q. Do you carry on business under the name of A. S. Curtis 
Features Syndicate? A. Yes, sir, I do. 

Q. What is the nature of that business? A. The nature of 
that business is to create and exploit commercially literary 
properties. 

Q. Will you give some examples of the type of work you do? 
A. Well, one example, is the Medal of Honor series, which was 


created by me and sold to various newspapers over the country and 


over the world. That is one example. 
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Chuck Thorndike—shall I continue? 

Q. Is that Medal of Honor idea the subject of this litiga- 
tion? A. Yes, sir. 

Q. Would you define and explain that idea to the Court? 
What does it consist of, the elements and parts which make up the 
idea and its commercial application. A. The Medal of Honor to me 
means a literary theory. It has reference to literary property. 

It has reference to the adaptation in literary form of the deeds 
of winners of the Congressional Medal of Honor. 

Q. Of what kind of adaptation, for instance, to what 
literary forms did you adapt this material? A. Well, I have 
adapted this material in book form, in magazine form, in comic 
strip form--may I refer to my notes? 

Q. Well, will you adduce or produce a documentary example 
of each concrete form to which the idea has been reduced and 
offered for sale? 

MR. MEDINA: If it will save any time, I will stipulate 
you may put in evidence these eight or nine exhibits 

you produced at the deposition as one exhibit. 

MR. SHIPLEY: It is so stipulated. 
MR. MEDINA: They were marked at pretrial. 
THE COURT: They may be admitted. 
(The documents were received 
in evidence and marked 
Plaintiff's Exhibits No. 1.) 
THE WITNESS: We have some additional forms which I 
promised opposing counsel I would supply. 
THE COURT: You may proceed, Mr. Shipley. 
MR. SHIPLEY: If the Court please, as soon as the clerk 


marks them, I would like to examine the witness on these exhibits. 
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MR. MEDINA: May I suggest, your Honor, in order to 


save time, that there are 60 exhibits marked at pre-trial only. 


They are all listed in that memorandum, a copy of which I gave your si 
Honor and a copy of which I gave the other side. * 
THE COURT: I think that is a good idea. Let me see : 
the exhibit. “ 
Very well, you may proceed. 
BY MR. SHIPLEY: 
Q. Now, Mr. Curtis, I hand you a document entitled Medal - 
of Honor Navy Heroes, which is marked plaintiff's exhibit No. l. 
I think the alphabetical subdesignation will be put on later. 
18 I ask you very briefly to explain to the Court how , 
that is an adaptation to concrete form of your basic idea. 
MR. MEDINA: I object on the ground that the document 
speaks for itself. 
THS COURT: I am going to sustain the objection. The 
document speaks for itself. He has already stated what his basic 
idea was. ad 
After all, what you have to prove is the misappropria- . 
tion of your client's basic idea by the defendant, rather than to * 
prove how he has used it. “a: 
MR. SHIPLEY: Well, if the Court please, I think 4 
first, though, we must get before the Court the definition and 
explanation of the idea. 
THE COURT: Well, I think he has already explained it. <4 


If you think he has not or the explanation is not complete enough, 
perhaps you can have him enlarge on his answer, but I am not going 


to take the time to have him testify concerning every one of these 


as to how that particular exhibit is used. 
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MR. SHIPLEY: No, I do not ask the Court to do that. 
I simply want to point out by plaintiff's exhibit No. 1 that this is 
a literary treatment of Medal of Honor use, under that title. 
THE COURT: Is it your contention that all these 
19 exhibits present various adaptations and treatment of the idea by 
the plaintiff? 

MR. SHIPLEY: Yes, sir. 

THE COURT: That is not disputed, is it? 

MR. MsDINA: No, it is not disputed. I will certainly 
agree that the plaintiff created those documents that are now in 
evidence, and he has a valid copyright on all of then. 

THE COURT: You admit that they are his own adapta- 
tions or applications of what he contends is his idea? 

MR. MEDINA: Of an idea=— 

THE COURT: Of what he contends is his idea? 

MR. MEDINA: Yes, sir, I do. 

THE COURT: Then I think I am not going to have you 
examine the witness concerning the contents of these. Let us 
proceed. 

MR. SHIPLEY: Well, if the Court please, included 
among the exhibits, which are drawings of the Medal of Honor winners, 
plus narrative statements in comic strip form, there is also a 
radio and TV format, which presents the idea reduced to concrete 
forme 

MR. MSDINA: You do not claim we put on a radio show, 
do you? 


THE COURT: Well, now, I do not permit colloquy 


20 between counsel. 
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MR. MEDINA: I beg your pardon, sir. 


MR. SHIPLEY: If the Court please, this evidence simply 
defines the scope of the idea. I think we must put before the 
Court first the idea in its clear form, and then show that we 
originated it. 

THE COURT: Please do not argue with the Court. 

MR. SHIPLEY: No, sir. 

THE COURT: It has been stipulated these exhibits are 
applications by the plaintiff of what he contends are his ideaé. 
If you want him to define what his idea is more concretely, you 
may ask him an appropriate question. 

MR. SHIPLEY: If the Court please, I think that 
might be helpful. 

BY MR. SHIPLSY: 

G. Mr. Curtis, can you say whether or not you adapted 
this literary idea to comic strip form? A. Yes, sir, I adapted 
it to comic strip form. 

THS COURT: I would like to know what the idea is, 
specifically. 

BY MR. SHIPL&Y: 

Q. Will you explain in more detail of what the idea consists. 
You started off by saying it involved a comic strip, but explain 
it in more detail. A. Well, sir, as you know, the material as 
given out 

by the government is hardly something-—in a form which 
would hardly interest the public, and it has got to be taken and 
given literary treatment. 

Now, that is basically what I did. We took this material 


and gave it very extensive research. We gave it very extensive 
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literary treatment. We worked very hard on it to bring it toa 
point where it reeched a literary level so that the public would 
want to read it, so that they would pay money for it, so that the 
Same newspaper which might get that release from the Defense 
Department for nothing would pay me for my story. 

THE COURT: Well, now, let me see if I understand 
your answer correctly. 

Is your answer that your idea consists of putting 
episodes relating to winners of the Congressional Medal of Honor 
into literary or artistic form so that the public would be interested 
in reading or seeing the material? 

THE WITNESS: No, sir, that is a part of the idea. 


The idea was to take this material, adapt it into a continuous 


literary series, which would run in a number of media fairly 


frequently. Now that is the heart of the idea. 
THS COURT: Very well. You may proceed. 
BY MR. SHIPLEY: 
Q. Did you sell the idea as a comic strip? 
A. Yes, sir, I did. 
Q, And did you prepare and offer it for sale as a radio 
script? A. Yss, sir, I did. 
Q. And did you prepare and offer it for sale as a TV film 
strip? A. Yes, sir, I have that. 


Q. And did you offer it as a nerrative presentation? A. Yes, 


G. And is it accurate to state that the idea always embodied 
the features of either a cartoon portrayal or a photogravhic 


portrayal of the person to whom the medal was awarded, coupled with 
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a narrative dramatic statement of the incidents for which the medal 


was awarded? A. Yes, sir. 
Q. A combination of nerrative given literary tr2atment, 
plus a photograph or cartoon depicting and dramatizing the action 
for which the medal was given? A. Yes, sir. 
Q. Now, did you sell it commercially, the idea? A. Yes, sir. 
@. To newspapers? A. Yes, sir. 
Q. To magazines? 


MR. MSDINA: I obdject to the form of the question. 


23 I am not sure what you mean by: Did you sell the idea? 


THE COURT: No, nos; please do not interrupt. 

I adhere very strictly to the rule that unless counsel 
has an objection to make based on legal grounds, he should not 
interrupt the examination. 

MR. MEDINA: Very well, sir. I object to the form 
of the question as calling for a conclusion, your Honor. 

BY F.. CURTIS: 

QQ. Can you say whether or not you ever sold the comic 
strips? A. We sold the comic strips. We rented them. It is not 
a sale. It is a lease; it is a right to use. 

Qe You received money? A. We received money. 

Q. In return for your idea? A. Yes, sir. 

Q. When did your originate or create the idea? A. Well, 
it is always a little difficult to — 

Q. Just answer my question. 

THE COURT: If you carnot answer, say so. 

THE WITNESS: Yes, sir. 


I wanted to have one introductory sentence. 


BY MR. SHIPLEY: 
Q. Well, did you originate this idea? 
24 A. Yes, sir, I originated it. 

Q. When did you originate it? A. In concrete form, in 
the academic year of 1944 and 1945, 

Q. Why do you say the academic year? A. Well, because at 
the time I was teaching school. 

Q. Where? A. At the Naval Academy. 

Q. And you originated the idea at that time? A. Yes, sir. 

Q. And did you reduce it to concrete form at that time. 
A. Yes, sir, I did. 

Q. Had you seen any material prior to the time you claim 
to have originated it, which embodied the same idea? A. No, Sir, 
I had not. 

Qe Do you know whether or not there was such material. 

A. To the best of my knowledge, there was not. 

Qo Can you say whether or not you ever learned of a 
commercial adaptation or exploitation of this idea? 

THS COURT: You are really anticipeting a possible 
defense. 

MR. SHIPLEY: Yes, your Honor. 

THE WITNESS: No, sir, I did a 


BY MR. SHIPLEY: 


Q. Can you fix the date accurately as to the month of the 


year in which you originated the idea? A. Well, it arpcars to me 
to be--the month of the year, no, sir, I cannot fix it. 
Q@. Can you fix the date approximately for the Court? 


A. I can only say it was within the academic year of 1944 and 1945, 
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Q. Did you work on the idea for sometime? A. Yes, I 
worked on the idea a considerable time before that. 

Q. Now, did you publish the idea in booklet form yourself 
at some point? A. Yes, sir.’ 

Q. When was that? A. Well, 1945. There is--I would like 
to refresh my memory, if I may, from the booklet itself. 

Q. You can't remember independently? A. I can't remember 
the exact date. It was 1945. 

MR. MEDINA: I will stipulate that the first publication 

of the first booklet was June 1, 1945, and thereefter the other 


material, which is in evidence, was published in 1945, 1946, 1947, 


1948 and 1949, as appears on the face of the documents in evidence. 


THE COURT: Is that stipulation agreeable, 
Mr. Shipley? 

MR. SHIPLEY: Yes, your Honor, that stipuletion is 
adequate. 

BY MR. SHIPLEY: 


Q@. Was it sold commercially when you published it? aA. Yes, 


Q. Through what distribution agency? 

THE COURT: I think you are really going over the same 
ground. He testified that he sold this idea to various publications. 

MR. SHIPLEY: Well, if your Honor please, I would like 
to get on the record the amount of sale or the number of copies. 

THE COURT: I do not see how that is relevant. 

MR. SHIPLEY: All right, your Honor. 

THE COURT: Even if he sold very few—-it doesn't make 


any difference whether he sold many or few. 





BY MR. SHIPL&Y: 

Qe Did there come a time, Mr. Curtis, when to your knowledge 
the defendant published the same idea or an idea which was of sub- 
Stantial identity with your idea? 

THE COURT: Well, I am going to suggest this for the 
purpose of saving time. I presume counsel for the defendant will 
stipulate the publications in Time and Life and the dates of those 
publications? 

WR. MEDINA: I will so stipulate if it is understood 
that certain other formal matters that I was not able to get 
stipulated at pre-trial will also be stipulated by the plaintiff. 

THE COURT: Well, I think that is rather fair play. 

What is it you would like to have stipulated? 

MR. MEDINA: Well, for instance, here are the six 
advertisements upon which the suit is brought, and which were 
published in Time. 

I will so stipulete if it will also be stipulated that 
the same advertisements were puslished in some 19 other magazines 
having a total circulation of 32,300,000 at the same time. 

Here is a schedule of those magazines. 

MR. SHIPLSY: Were these published by the defendant? 
It wouldn't be relevant it seems to me unless they were. 

MR. MEDINA: You claim you were damaged by defendant's 
acts in publishing these ads. It goes to the extent of damage if 
nothing more. 

MR. SHIPLEY: We are perfectly willing to stipulate 
it but I don't think it is relevant. 


THE COURTs I have great doubt as to the relevancy of 


that fact, but if you are willing to stipulate those facts, why, 
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that disposes of the matter for the moment. 

MR. SEIPLSY: Yes, your Honor. 

MR. MSDINA: And I also have two other sets of documents, 
one a publication from Headquarters Bulletin, and one a publicetion 
thet came out in newspapers in nine different states throuzhout the 
country of &@ comic, strip dealing with medal of honor, and I want 

hose stipulated to just as a formal matter. 

MR. SHIPLEY: It is so stipulated. 

MR. MSDINAs: Thank you. 

TYS COURT: Very well. 

MR. MEDINA: Now, I take it we can also stipulate the 
correspondence between the plaintiff and the defendent. 

12 COURT: Yes, that might be a good idea. 

I will say this, gentlemen, that I am not goins to take 
evidence on the issue of damages until I determine the right to 
recover. I think it would be saving time for me to determine the 
right to recover first. If I hold the plaintiff has est->lished a 
ccuse of action, then I will proceed to take testimony on the amount 
of damages. 

MR. MEPINA: Thet seems entirely avpropriate, your Honor. 

MR. SEIPLSY: I agree, your Honor. 

MR. MZDINA: The correspondence has also been marked 
in evidence at pretrial and is also listed on that memorandum I gave 
your Honor and a copy of which I gave to 
Mr. Shipley. I produced at pretrial the correspondence, 
TRS COURT: Will thet de stipulated? 
MR. SHIPLEY: Yes, sir, the ecmissibility will be 


stipulated. 
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THE COURT: Very well. We will take our usual luncheon 


recess at this time. 
(At 12:30 p.m. a recess was taken until 1:45 p.m.) 
30 AFTER RECESS 

(The triel was resumed at 1:45 o'clock p.m.) 

THE COURT: Yery well. You may proceed. 

MR. MEDINA: Your Honor, during the recess we have been 
able to agree on the exhibits in the case and they have all been 
marked in evidence. 

THS COURT: You say they have been marked in evidence. 
You mean they have been introduced in evidence? 

MR. MSDINA: Yes, sir. 

Exhibit 1 consists of the material prepared by the 
plaintiff. Exhidit 2 are the advertisements of the defendant. 

THE COURT: May I see those? I have not seen exhibit 2. 
I saw exhibit l. 

Very well. You may proceed. 

MR. MEDINA: Plaintiff's Exhibit 3 is the correspondence 
which passed betwe2n the partics to this lawsuit back in 1946 and 
1947, your Honor. 

THE COURT: Just 2 moment. I want to read these, 
gentlemen. 

Very well. 

MR. MEDINA: On the defendant's side, defendant's 
exhibit 1 consists of 25 Life Articles, dealing with medal-of-honor 
winners, the substance of which I mentioned to you in 

31. my opening statement. 


HZ COURT: Very well. 


What period do they cover? 
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MR. MEDINA: They cover the period from 1942 running up 


through 1951, your Honor, with all but the last five being prior to 
plaintiff's first publication, and all of them being prior to the 
advertisements which ran in Time. 

© COURT: Very well. 

MR. MEDINA: The next defendant's exhibit, your Honor, 
is exhibit 2, the Leatherneck articles, which cover a period of time 
commencing in 1921, and which is solely on the question of novelty, 
of course. 

I think I mentioned the substance of these articles 
to your Honor. 

THE COURT: Where were they published? 

MR. MEDINA: In the Leatherneck magazine, your Fonor. 

THE COURT: May I see them? 

Will you hand them to me? 

MR. MEDINA: Oh, I beg your pardon. 

Then exhibit 3 is a series of 15 medal-of-honor 
descriptions, published in the period running from October, 1944 
through August, 1945 in Headquarters Bulletin, another service 
magazine, your Honor. 

I think the top one is illustrative of the type of 
publication. 

Defendant's exhibit 4 is a series of comic strips 


which were published in newspapers in the period 1939 through 


1940, giving the deeds of medal-of-honor winners in comic strip 


form. 
THE COURT: The phrase "comic strip" has certainly 


acquired a secondary connotation in the last few years. 
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MR. MEDINA: It is the bottom comic strip in each one 


of these exhibits, your Honor. 
The top is really immaterial. 


THE COURT: There is nothing comical about these. 


That is why I say that. They use the words comic strip. 


MR. MEDINA: By use of illustrations rather than 
photographs. 

Defendant's exhibit 5 deals with the publication by 
magazines other than those published by defendant of the same 
defense ads for the United States Government, embodying the medal-of- 
honor theme. 

No. 6 is two letters in 195] and 1952 from the Treasury 
to the defendant thanking them for their aid in the defense bond 
sale campaign. 

It has also been stipulated between the parties that 
the advertisements in question were prepared by the advertising 
agency of Foote, Cohen & Belding, and that they 

were published in Time Mesazine without any charge 
whatsoever by the defendant. 

THE COURT: Who paid the edvertising azents for 
preparing the publication? Is that in evidence? 

MR. MSDINAs: It is not in evidence. It is my under- 
standing the United States, but Time did not pay them. That is all 
I can state, your Honor. 

MR. SHIPLEY: I didn't understand thet. 

MR. MEDINA: You will agree that Time didn't pay 
Foote, Cohen & Belding to prepare these ads? 

MR. SHIPLEY: Well, I don't know. All it says is 


donated by the publication, on the ad. 
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MR. MEDINA: The space was donated. 


MR. SHIPLEY: Well, it says it is donated by this 
pudlication in cooperation with the advertising council and the 
Magazine Publishers of America. 

MR. MEDINA: Well, I am just trying to save one of 
the witnesses. All that was donated was the space. Would you 
stipulste to that, Mr. Shipley? 

MR. SHIPLEY: Well, I can't stipulate as to who paid 


th 
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advertising agency, I don't know. 
MR. MEDINA: Well, as long as you agree that Time did 
not pay the advertising agency. 
MR. SHIPLEY: It says it is donated by this publication, 
the ad is. 
MR. MEDINA: Well, never mind. 
I just wanted to clarify the status of the exhibit, 
your Honor. | 
THE COURT: Is there anything further? 
MR. SHIPLEY: If the Court please, I would like to have 
Mr. Curtis resume the stand to establish certain things. 
THE COURT: Very well. 
Thereupon 
ARTHUR S. CURTIS 
resumed the witness stand pursuant to the recess and testificd 
further as follows: 
DIRECT EXAMINATION (resumed) 
BY MR. SHIPLEY: 
Qe Now, Mr. Curtis-—-your Honor, may I have plaintiff's 


exhibit 2, which are the Time advertisements? 
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THE COURT: I am sorry. I laid them aide. That is 
my fault. 
BY MR. SHIPLEY: 


Qe Mr. Curtis, I hand you a document, which is plaintiff's 


exhibit No. 2-A, which are copies of medal-of-honor winners appearing 


in Time magazine, and ask you whether or not those ads embody your 


idea? 

MR. MEDINA: I object to the form of the question. 
the ads speak for themselves. 

TES COURT: The objection is sustained. 

MR. SHIPLEY: If the Court pleasc, I think it might 
helpful to have the witness point cut in whet respect—- 

THE COURT: I only rule on the precise question. 

BY MR. SHIPLI} $ 

Q. Mr. Curtis, would you take plaintiff's exhibit No. 2 

and point out to the court in what respects those ads embocy your 
idea. 

MR. MEDINA: The seme objection, your Honor. 

TH COURT: The objection is overruled. 

TH WITNUSS: Well, very clearly here, you have a 
medal of honor-= 

i COURT: Will you speak a little louder? 

THE WITNESS: Vory clearly here you have a medal of 
honor series which my readers misht have mistaken for mine. 

MR. MEDINAs I ask that that part of the answer be 
stricken as not responsive. 

THe COURT: Oh, no, I am going to allow it to stand. 


This is a non-jury trial. 
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BY UR. SHIPLEY: 
Qe. Now, the question is to point out in what respects those 
ads embody your ideas. 4. Well, first you have the basic idea which is 
literary treatment. 
Q. Counsel can not hear you, I am sure. A. You have here a 
literary series. The fact that the ad, that it contains with it 
an ad, as part of a single pase, I think is irrelevant. You have a 


literary series entitled "Medal of Honor" with the same indicia that 





I have. It has the same title. It has the same theme. It uses in 
some cases photographs and illustrations. It attempts to tell in 
words ind illustrations the same general type of story that I 
attempted to tell, in the same gencral manner. They have fewer 
illustrations than I have. There has been a slight rearranrsement, 
but basically, you have an identity. 


Should I go ahead? 


Q. Did your idea involve the use of photographs or cartoons * 
of the persons to wnom the medal was awarded? A. Yes, they did. 
Q. Did these ads use photographs or cartoons? * 
THE COURT: Well, I think the advertisement speaks for te 
itself. 
There are no cartoons in them, are there? ; 
THE WITNESS: Yes, sir, there are cartoons. 4 
THE COURT: Just a moment. I am addressing counsel. 
Are there cartoons there as well as photographs? , 
MR. SHIPLSY: There are some illustrations your Honor. < 


THe COURT: Illustrations, yes, but not every illus- 
tration is a cartoon. 


Are there any cartoons? 
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MR. SHIPLEY: Well, I take it, for example, plaintiff's 
exhibit 2-B has a—— 
TH COURT: Hand it to the clerk. 
MR. SHIPLEY: Well, I take it, for example, plaintiff's 
exhibit 2-B has a-- 





THE COURT: Hand it to the clerk. 
MR. SHIPLEY: It has a drawing there which is the 


cartoonist's impression of the action of the soldier. 


bad 
> TH COURT: Well, I think that is a drawing. That is 
not a cartoon. A cartoon is something that distorts or ridicules 
7 the object it depicts. 
MR. SHIPLEY: Well, by the use of that term, if the 
Court please, I meant an artistic drawing as distinguished from a 
photograph. 
R THs COURT: Oh, yes, it is a drawing showing, presumably 
ial showing, a Congressional Medal of Honor winner in action, in combat. 
MR. SHIPLYY: Yes, your Yonor. 
is BY MR. SHIPLEY: 
- Qo Mr. Curtis, did your idea involve a combination of the 
drawing or the photograph and the narrative statement dramatized to 
. 
” show the event? A. Yes, sir. 
Q. And does plaintiff's exhibit 2, the Time masazine 
advertisement, use the same combination to bring about the 
> 
38 dramatic end suspense element of the feature as distinguished from 
: a news item? A. Yes, sir. This is very definitely a feature type 
of presentation as distinguished from a news tvpe of presentation. 
to 
Qo Mr. Curtis, there has been admitted in evidence plaintiff's 
» 


exhibit No. 3, which is a letter from you to Time magazine, Time-Life, 
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and response from them. Can you tell the Court what conversations 
were had between you and the defendant with respect to the possible 
purchase of this feature? A. Well, shortly after I realized that 
this was a feature which might have a market 

THE COURT: No, just a moment. Confine yourself to 
answering the question. 

What conversation did you have? 

THES WITNSSS: Well, we had a number of conversations 
with various people in the Time Corporation as a result of which 
they took up several times the thought of paying me to do this 
series for them. That is snown in the letters. 

Now, I have made a list of people whom I remember, 
or of whom I have a record of having spoken to. I have a list of 
six people. 

BY MR. SHIPLSY: 

QQ. Will you state the names of those persons with 
Time Magazine with whom you discussed the possible purchase of 
your idea? A. Well, Emmaline B. Noland, assistart to the publisher 
of Life, in the Time-Life Building. Her name will be found in the 
letter of December 13, 1946, over stationery from the publisher's 
office. 

Miss Lester of the Time Corporation and Mr. Allen of the 
Time Corporation. Miss Jane Bartels of the Contributions 
Department of Time Corporation. E. M. Miller of Life Magazine, 
and Dudley Dowling of Time, Incorporated. 

Q. Over what period did these conversations extend? 
A. They extended over a period of years. 


Q. Did those persons express any interest in purchasing 
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the idea? A. Yes, they did. They kept the material. They asked 
that I leave the material with them. They kept it. 

I have here one of the envelopes in which they returned some 
of it to me. 

Mr. Dudley Dowling of Time Magazine who I saw personally, 
said to send in my stuff from time to time. He said I was an 
established writer. I did not need to be on Time's payroll. If 
I contributed anything that they wanted, they would pay for it. 

Q2. Did at any time any of th2se persons with Time-Life 
indicete to you that they were in possession of the idea and had 
made prior use of it? 


A 


A. Nos; at no time. 


Q. Did they ever write you to that effect? A. Not to 


my recollection, no. 

Ge Now, directing your atte:tion to rleintiff's exhibit 
No. 1, that is, l-J and K, that portion of plaintiff's exhibit 1 
which is 2 reduction to concrete form of a radio and TY format for 
the commercial use of your idea. Was this discussed with Time 
Magazine? A, Yes, I discussed thet with Time Magazine. 

Q. ‘With a view toward having them purchase it for radio 
or television use? A. Purchase it or svonsor it for radio or 
television use. 

a. Did thev decline to so use it? 4. Yes, they did so 
decline. 

“Qe Now, can you tell us whether or not A. S. Curtis 
Features Syndicate, your company, was listed in the standard publice- 


tion, such as iXditor and Publisher, and so forth, as being the 


owner of medal of honor idea? A. Yes, sire 





32 
@. Over how many years does it appear in that publication? 


A. It has appeared in that publication continuously since approxi- 
mately 1947. 
41 @. Can you say whether or not, to your knowledge, Time-Life 
is a subscriber to that publication? A. Yes. 
MR. SHIPLSY: I have no further questions, your Honor, of 
this witness. I reserve the right to give testimony on damages. 
THE COURT: Oh, yes. 
CROSS-EXAMINATION 
BY MR. MEDINA: 
Q. Do you recall, Mr. Curtis, that I took your deposition in 
this action prior to trial? A. Yes, sir, I do. 
Q. And do you remember my asking you this question and your 
giving me this answer with reference to your talks at Time. 
"What did you say and what did they say? 
"Answer: Well, the general gist of it was, I 
said: I have been doing a series for newspapers, a 
medal of honor series for the newspapers. I would like 
to do similar stories for the publications which you 
revresent here, and I have various formats to suggest and 
various ideas, which I discussed on one occasion, as I 
say, with a girl. The specific words I don't recall but 
that was the gist of the conversation." 
42 And then skipping to page 18: 
"They said they would talk around, all the executive 
editors, and see whether they wanted me to do the series." 
Now, do you remember those questions and answers? 


A. I certainly do. 
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Q. And those are substantially correct, are they not? 
4. Those are my questions and answers. Those are the questions and 
those are my answers. | 

G. And they are correct, are they not?. 

THE COURT: Now, Mr. Medina, I generally enforce the 
rule rather strictly on cauvecemetiuaiios that prior statements, 
that the witness may be confronted with prior statements if they 
contradict something he said on direct examination. 

MRo MEDINA: Well, sir, I will confine myself. 

TEE COURT: They are not contradicting anything he 
said on direct examination, or do you contend that they do? | 

MR. MEDINA: I think it is limiting it ssmead. 

THE COURT: Very well. But he said those were his 
answers. 

BY MR. MEDINAs 

C. Then you remember I asked yous Did you receive back the 
material thet you left with this unidentified woman at this 
conference? 

And you saids "I believe at the moment that I 
received it hack." 
You gave thet testimony, did you not? A. Yes. 
Q. And then I asked you: "Were these other conferences 
that you had substantially the same as the first conference? 
' And you answered: "Yes, substantially." 
"Questions Did you get the material back each time? 
"Answers So far as I recall, I did. 
Did you give those arswers to. those questions? 


A, That'is in the deposition, sd I would say, yes. 
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Q. Now, your theory in this case is that you by publishing 
a picture of a war hero with a quotation from the citation and adding 
dDiographical material to that have effectively barred all others from 
publishing a photograph of that same hero and rewriting the citation? 
Is that not correct? 
THE COURT: Isn't that a question of law for the Court 
to decide rather than to have the witness express an opinion on? 
MR. MEDINA: Well, that is his theory. I think you are 
probably right, your Honor. 
BY MR. MEDINA: 
Q@. You disseminated your idea throughout the entire 
publishing, radio, TV, newspaper and magazine fields, did you not? 
A. I endeavored to, yes, sir. 
Q. And you received hundreds and hundreds of rejections from 
that, did you not? A. I certainly did. 
Q. And when you say that these ads use the same indicia 
and the same title and the same theme and the same illustrations 
as your medal of honor winners, what you mean is that they deal 
with precisely the same deeds of the same medal of honor winners 
who are mentioned in the United States Government citation; is that 
not correct? A. It is not correct. 
Q. What do you mean by that? A. I mean, that you have-- 
I believe, your Honor, I discussed that, but I will be glad to 
repeat it. 
© COURT: No, no, you have to answer the question. 
You are the witness. 


All right. I mean an entirely different 


thing. I mean that I had a feature which I was producing, which 
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had certain indicia, had a certain theme, and had a form of presenta- 
tion, and my r2aders came to expect it, and that the thing vou 
produced is so substantially similar that even I would be confused. 
Thet is what I mean. 

BY MR. MEDINA: 

Q. Well, let us start with the title. Title was Medal of 
Honor, wasn't it? A. Yes. 

Q. And anyone dealing with the Congressional Medal of Honor 
has to use the same title, don't they? A. No. 

Q. You have to eliminate the title of Medal of Honor when 
someone else is writing about it? A. That is not whst you asked 
me. You asked me whether you have got to use Medal of Honor as a 
title. 

Q. If you are going to describe whet you have in your 
article, you do, do you not? A. No, you don't. You can write a 
book without it. Artie Murphy did that. 

Q. Wheat is the indicia you are talking abcut? That was 
the Medal of Honor itself, wasn't it? 

% COURT: May I make a suggestion, Mr. Medina? You 
have the right to pursue this line of inquiry if you wish, but, after 
all, this is a matter I heve to pass on. 

MR. MiDINAs It is primarily argumentative. I will cut 
down on that. 
THE COURT: Yes. 
BY MR. MEDINA: 
Q. You did get the facts which you used and which you 


embodied in your publications from governmental sources, did you 


not? A. We got some of the lines from governmental sources. 
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Se And you got those from the citation, did you not? 
A. The basic facts came out of the citations. 
G. Now, you remember, I examined you on that, don't you? 
A. What page are you referring to? 
Q. Page four of the deposition. 
And I said: "How do you find out the basis upon which 
those medals of honor are awarded? 
"Answer: Most of that is deta which is available to 
writers who want to do research. 
"Available from wheres 
"From the Defense Department. The facts are available 
from the Defense Department." 
Did you give those answers to those questions? 
A. I certainly did. 


Q. You did sell one or two of these strips of illustrations 


to the United States Government, cid you not? A. Did you say sell? 


Q. Yes, sir. A. No. 
Q. Well, you testified on that, too, didn't you? 
Do you remember these questions and these answers? 
"Did you make this up for the Navy? 
"Answer: I made it up for the Navy. 
"Question: Did they use it? 
"Answers They used it. 
"Questions Did they pay you anything for it? 
"Answer: They paid me for it. 
"Cuestion: How much? 
"Answer: They paid me $250 to use that one story once." 
Is that correct? A. That is correct, but I didn't sell 


it to them. It appeared over my copyright for a one-shot use. 
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Q. You have been a reader of Life magazine for many years, 
have you not? A. No; occasionally I look at it. 

Q. How many other suits have you got pending on these 
medal-of-~honor advertisements? 

MR. SHIPLEY: I don't think that is relevant, your 
Honor. I object to that. It doesn't tend to prove anything here. 

| THE COURT: After all, the facts here are not in 
dispute, and I have a question of law to decide. 

MR. MEDINA: Perhaps that goes to damages, your Honor. 

THe COURT: Yes. 

I would be curious to know, if you care to state it, 
Mr. Shipley, are there other suits of this character pending, and 
is this a test case, or is it the only case of this kind? Thet 
would not affect this case but I am curious. 

MR. SHIPLEY: There is another suit pending in this 
court against Leatherneck Magazine which made a similar use of the 
same idea, but didn't use the same ad. 

Therefore the factual similarities between the ads 
used by the misappropriator and the originator would be different. 

THE COURT: Yes, but other magazines used the same 
advertisement. 

MR. SHIPLEY: Yes, sir. 

THE COURT: Are there any suits pending? 

MR. MeDINA: No, sir, there are not. 

THE COURT: On these ads? 

MR. SHIPLEY: Not on these ads, no, sir. 

THE COURT: Time is the only magazine? 

MR. MEDINA: I don't know by what suggestion he picked 


us out of all the other magazines. 
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THE COURT: Well, he thinks you are very affable and 


also you have a very large circulation, which is to their damage. 


Damages can be much larger then if you had a small circulation. 

MR. MEDINA: Well, the other magazines and their 
circulations are also in evidence, your Honor. 

MR. SHIPLSY: I must say this, your Honor: If this 
Court should find that this plaintiff was not the originator and 
could not claim ownership to the idea, of course, he could not sue 
anybody anywhere. If he didn't own it, it would not be his property 
which was misappropriated. 

THE COURT: Well, it wouldn't be res judicata because 
the decision is res judicata only between the partics. It might be 
precedent. 

MR. MEDINA: Will you stipulate, Mr. Shipley, that on 
the taking of Mr. Curtis’ deposition, where he repeated the persons 
with whom he claimed to have had conversations at Time, Inc., that 
the name of Mr. Dowling, whom he mentioned this morning, was not 
mentioned? 

MR. SHIPLEY: I don't remember what happened at the 
deposition, but I am sure his answer is an honest one under oath. 

MR. MUDINA: I am merely asking that with regard to 
Mr. Dowling. That is a fact of the deposition, I believe. 

MR. SHIPLEY: If it is, I so stipulate. 

MR. MEDINA: That is all. 

THS COURT: You may step down. 

(Witness excused.) 

MR. SHIPLEY: If the Court please, I have another 


witness who is employed up town and who has come down. I would like 
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to call him on unfair competition. He has been excused from his 
employment to come. 
THE COURT: Very well. Call him. 
MR. SHIPLEY: I will call Mr. Rudolph as a witness, 
Thereupon 
MALCOLM RUDOLPH 
was called as a witness by the plaintiff and being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SHIPLEY: 

Q. Will you state your name and address and place of 
business, sir. A. My name is Malcolm Rudolph. My place of business 
is— 

THE COURT: What is your name, sir? 

THE WITNESS: Malcolm Rudolph. 

THE COURT: Is it a secret? Speak up. What is your 
last name? 

THE WITNESS: Rudolph, r-u-d-o-l-p-h. 

My place of business is in the Woodward Building, and 
I live at 4000 Massachusetts Avenue, Northwest, in this city. 


51 BY MR. SHIPLEY: 


Q. Are you a reader of Time Magazine? A. Yes, I occasionall 
¥ ’ 


read it. At the present time I read it occasionally. I used to be 
a more frequent reader of it. 

THE COURT: Suppose you stand over here, Mr. Shipley, 
and then he won't look the other way. 

You are not speaking sufficiently loud. 

BY MR. SHIPLEY: 


G. Have you read Time Magazine and Life Magazine over the 
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years, dating back to 1950 and 1951? .A. Yes, sir, I have read it. 


3 COURT: Just answer yes or no,. What is your answer? 
THE WITNESS: Yes. 
BY MR. SHIPLiY: 

Q. I hand you plaintiff's exhibit No. 2 -and .ask you whether 
or not you have seen those advertisements in Time Magazine from time 
to time? A. I haven't seen them all but I have seen some of then; 
yes. 

Q. Are you acquainted with the plaintiff in this case, 

Mr. Arthur Curtis? A. Yes. 


Q. Are you acqu2einted with the work thet he performs? 


Q. In creating material? A. Yes. 

Q. «Are you and were you aware of the fact that he had created 
an idea which he called the Medal of Honor, a literary idea, a feature 
treatment of news facts, which he called Medal of Honor and marketed 
under the name? A. Yes. 

Q. When you saw these ads, can you say whether or not ther 
was any question in your mind as to who the author of this material 
was? A. I thought that the author was Mr. Curtis. I spoke to him 
about it just to-— 

THe COURT: Just answer the question. 
BY MR. SHIPL&Y: 


Q. Did you have occasion to discuss the matter with him? 


Q. And what was the purport of that discussion? A. Mr. 
Curtis was disturbed when I mentioned it to him because he was under 


the impression and felt that they had taken his material. 


™ 
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Q. Did you originate the discussion or did Mr. Curtis when 
you saw these ads? A. I saw them and I mentioned it to Mr. Curtis. 
Q. Well, can you say whether or not you thought this was 
Mr. Curtis' idea being applied commercially? A. Yes, sir, I did. 
MR. SHIPLSY: No further questions, your Honor. 
CROSS-EXAMINATION 
BY MR. MEDINA: 
Q. Are you a friend of Mr. Curtis? 
MR. M&DINA: That is all, 
THE COURT: You may step down. 
(Witness excused.) 
MR. SHIPLEY: May this witness be excused, your Honor? 
THS COURT: Yes. 
Hand the exhibits back to the clerk. 
SHIPLEY: If the Court please, can the Marshal call 
a witness by name ox: Rutherford Day? He has not appeered. 
COURT; What is the purpose of this witness’ 
testimony? 
SHIPLSY: Unfair competition. 
How many more witnesses do you have? 
SHIPLSY: One more, your Honor. 
& COURT: Very well. 
MSDINA: If he is the same as the last witness, 
I will stipulete the same direct and the same cross. 
COURT: Very well. 


MR. SHIPLEY: It is not necessary, Mr. Marshal. If 


witness were called, he would so testify, the same thing. 


TH COURT: Very well. 
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MR. SHIPLEY: Never mind, Mr. Marshal, now. 
If the Court please, that is the plaintiff's case, 
subject to the opportunity to submit evidence on damages. 
THE COURT: Of course. 
I reserved the issue of damages. 


MR. SHIPLEY: I would like an opportunity to make a 


closing argument after the defendant's case is in. 


TRE COURT: Of course. 

MR. MEDINA: Your Honor, the defendant also rests. 

THE COURT: Very well. 

MR. MEDINA: And moves to dismiss generally. 

THE COURT: Well, if both sides rest, I suppose the 
plaintiff has the opening and the closing. 

MR. MSDINA: I was merely going to make the grounds for 
the motion to dismiss, your Honor. 

THE COURT: No, it seems to me after both sides rest 
in a non-jury trial, a motion to dismiss is of no function because 
I would decide the case on the merits. 

A motion would be appropriate at the close of the 
plaintiff's case if the defendant intended to offer evidence if his 
motion is denied. 

MR. SHIPLEY: If the Court please, this plaintiff's 
case is based on the claim that he has taken from the public domain 
news items, facts which are disseminated by the Defense Department, 
and hes given those facts a special feature treatment and has lifted 
them from facts which are incapable of ownership, from news facts 
which are incapable of ownership, incapable of copyright, which are 
not capable of any'ownership known to the law, and he has elevated 


hose facts to a literary product by giving them literary treatment. 
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Now, the Court well knows that in the field of copyright 
news can be converted into a feature in colums and in other ways 
and is protectable and becomes property, and I say by way of analogy 
that the plaintiff is entitled to the same prop2rty protection of 
his idea here. 

Prior to the time that he elevated the medal of honor 
awardees and their deeds by dramatizing them in a combination of 
drawings and/or photographs, with biographical and dramatic material, 
to give it those elements of a feature, suspense, plot, dramatic 
impact, and until he did that, it had not been done before. Other 
people had treated with the news aspect of the medal of honor, and 
I think all of 

56 defendant's exhibit No. 1, which I think consists of 26 
excerpts from Life Magazine, these ere news items, printed in the 
News Pages of Life Magazine, and sold as News with news photographs. 

Let me say that by the same token, you might say that 
these excerpts from Leatherneck magazine, going back to 1921, are 
the same thing. That is news treatment of facts which are news, 
disseminated as such, 

Now, in plaintiff's exhibit No. 1, we have a series of 
feature adaptations. In the Medal of Honor series, we have drawings, 
biographical material, and photogravhs, of these people who won the 
medal of honor, which is given feature treatment. 

Here is what the Court referred to as a comic strip. 
The drawings are put in. It is really not funny, and the Court 
pointed out that is serious, and at least it is a cartoon strip and 


given feature and literary treatment and raised above just plain 


news facts. 
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There are others of these. This is a comic strip which 


dl 
ran in the newspapers. All these embody the basic idea of taking ‘ 
the medal of honor winner and the facts which gave rise to the award 
and combining them into a literary feature by taking the sober facts 
and giving them literary treatment. “ 
Now, in addition, this pleintiff— 
57 THE COURT: Let me have those exhibits, Mr. Shipley. ° 
MR. SHIPLEY: Yes, your Honor. « 
® COURT: Those that consist of the embodiment of the 

plaintiff's idea. 2 
Thank you. Proceed. ‘ 
MR. SHIPLEY: Now, the other elements or parts of 

plaintiff's exhibit 1 are just further adaptations of the same basic ” 

idea, a combinetion of the news facts, plus photographs or drawings 

and given literary treatment. 
Now, in addition, plaintiff's exhibit 1 includes two 

narrative presentations for radio and television treatment of the e 

same idea. ’ 
I say to the Court that these are important in that 

they define the scope and explain the nature of the idea to which £. 

he claims ownership. It is something more than just a cartoon or 3 

just a rehash of the news facts released by the defense department. 

There is a distinction, being the difference, say, between Drew 

Pearson's column and say, just 2 front pase news story; or the st 


difference between an American Weekly or Sunday Supplement feature, 
which is copyrighteble and copyrighted as azainst a news story 4 
which is not and which could not be. 


Now, if the Court please, taking the idea as defined 


and set forth and reduced to concrete form in the exhibits before a 








» 
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the court and setting them beside the 
advertisements run in Time mavezine, I think the Court cen 
see that as a matter of law, there is substantial similerity. 

Now, I say to the Court in the law of copyright there is 
literal copying verbatim copying, which is an infringement, and there 
is also treatment copying, which is not literal copying. Treatment 
copying, I say, by analogy in the field of misappropristion of ideas, 
that the same basic principle of law applies. Theat Time Magazine 
need not have a literal reproduction of Mr. Curtis' idea in order 
to have misappropriated it. It simply has to be a substantially 
identifiable use of the same basic idea, which was in his exhibits, 

a combination of the picture and the narrative given literary treat- 
ment. In their ads, these were not just rehashes of the Defense 
Department releases, but these were dramatic feature situations 
erreted in full pages that sell for $8,000 a page in Time magazine. 

Now the fact that they were donated does not reduce 
the injury thet was done to Mir. Curtis. He could rot sell his 
feature any lonser, which he spent yaers developing, exploitiag 
and advertising and traveling around the country selling, once other 
people began giving away his icea or mocifications of it. 

Now, if those were independent actions or occurred 
without knowledge, we would not have a lawsuit. But he went to 
Time magazine and said, Gentlemen, I want you to buy 

this. 

He negotiated with then for weeks, and prior to that 

time, they had never run these ads, your Honor. They hed never 


run these eds until Mr. Curtis went to Time Magazine. 
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THS COURT: I thought these advertisements were 
prepared by an advertising agency, not paid by the defendant, and 
rendered as a public service in connection with the sale of 
government bonds. That is what the advertisement says that you 
put in evidence. 

MR. SHIPLEY: It says that the advertisement is 
donated by the publication in cooperation with the Advertising 
Council. That is the subscript across the bottom of the ad. 

THE COURT: As a public service. 

MR. SHIPLEY: Now, Mr. Medina, in his discussion here, 
made a point of the fact that the magazine was just donating the 
space and asked me to stipulate to that. Now, I don't know whether 
they donated the space or not. It says they donated the ad. That 
is what it says on it, and therefore, they are giving away 
Mr. Curtis!’ property. 

MRo MEDINA: If there is any question in that regard, 
I can move to reopen my case, and I have a witness here than can 
take care of that. 

THE COURT: No, I won't permit a reopening. We will 
go right ahead. 

60 MR. SHIPLEY: Well, the point I make is not if they 
sold it or could have sold it, but the fact of the metter is that 
they were offered this idea for use. 

They declined to use it and they had never run an ad 
like this before. 

This idea was offered to them in 1949 and 1947 and 
here in 1951, 1952 and 1953 they start using it, and in plaintiff's 


exhibit 3, that corresnondence is in evidence and Mr. Curtis! 
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testimony shows he went to Time and tried to sell them the idea 
and they turned him down, and then they subsequently used it. 

Now, I say to the Court that the principle of law that 
applies in the field of copyright, that is, that there is sub- 
stantial identity, plus access, raises a prima facie case of 
misappropriation or infringement as the case may be, and I say 
that unless that is rebutted, which it is not here in the evidence, 
that we have made out a case of misapproprietion of an idea, and 
therefore, I think this plaintiff is entitled to make out his case 
for damaves under the circumstances. 

MRe MEDINA: I think Mr. Shipley is somewhat confused 


when he uses the term "copyright." There is no claim of copyright 


infringement in this case, and no claim 


that any of these advertisements is drawn from any material 
which this plaintiff put out. 

What is claimed, and all that they can cleim under 
the pre-trial order we have here, is that it wes an idea which 
was appropriated. Now, he says his idea, and I quote from his 
testimony this afternoon, or this morning, rather, an adaptation 
in literary form of the deeds of winners of the Congressional Medal 
of Honor. If anyone under any circumstences can get a monopoly on 
an idea of adopting in literary form the deeds of our war heroes, 

certainly have reached a fine pass. 

If we want to write about President Hisenhower tomorrow 
morning, I suppose he could rush out this afternoon and have an 
adaptation in literary form of the deeds of President Sisenhower and 
claim th:t thereby we are precluded from talking about the same 


subject matter. 
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So I say initially, your Honor, that this is not an 


idea which is susceptible of ownership by anyone. Secondly, if it 
were susceptible, it is not a new idea. We, ourselves, have done 
it, as appears in the Life publication. The Leatherneck has done it 
for years. We got’ some othcr illustrations of people, and not 
unnaturally, when dealing with our war heroes, we are telling of 
their deeds and illustrating those deeds in various ways, either by 
illustration or photographs or means of that sort. 

So I say, secondly, there is an insuperable obstacle 
hore. There just plain is no novelty, and nothing that could lend 
itself to his ownership. 

Now, next, even if he had started out with something he 
could protect, and if his idea were now, he lost it in two ways. 
Once you pudlish it widely and publish it with a copyright, the law 
is well settled, your Honor, that at that point the basic idee is 
lost. True, the particular expression of that idea involved in the 
copyright is kept to the owner by the copyright itself, but there is 
no claim of copyright infringement nore, and by the sam? token, when 
he pudlishes that and copyrights it, he dedicates the idea to the 
public. 

By the same token, if he had any idea, I think he 
undoubtedly sold it to the United States Government when he sold the 
Navy and allowed them to use that strip although if anyone has any 
property rigkt in the deeds of the Medal of Honor winners, I suggest 
it would be either the Medal of Honor winner themselves or the 
United States Government that issued the citations reporting upon 
those deeds. | 


Now, next, what did we do? This is not an editorial 


use of the so-called idea of his. All we are doing, obviously, is 
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selling space. The ad is prepared by Foote, Cone & Belding. It is 
published on behalf of the 

United States Government, and I say at that point that there 
is no action that we did that can, under any circumstances harm 
this plaintiff. 

So, I say that your Honor has no alternative on any one of 
several grounds but to dismiss this action. 

MR. SHIPLEY: If the Court please, with respect to the point 
that these facts are in the public domain, I want to call the 
Court's attention to Disney vs. Wilder, which appears at 286 
Pacific 2d 55, which involved a somewhat similar problem, where 
the Court said: 

" While the contents of the plaintiff's synopsis 
were within the public domain and defendants free 
to use all or any of the facts or incidents therein 
set forth, they had to go to original sources for 
their said facts, and they could not in the place 
plaintiff's notice of expectation of pay, take a 
shortcut by using his compilation not without 
incurring liability to him for such use." 
I think that is a fair statement of the law, that even though 
the facts be in the public domain, they cannot make use of this 
man's idea, but they have to generate, create or originate their 


own literary idea. 


( Thereupon the Court rendered its opinion as follows:) 
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OPINION OF THE COURT 


THE COURT: This is a trial of an action by the Court 
without a jury to recover damages claimed to have been sustained by 
an alleged misappropriation of an idea and by unfair competition. 

The plaintiff is the creator and owner of what is 
comnonly known as a comic strip or cartoon strip, called The Medal 
of Honor. This strip sets forth specific episodes in the careers 
of winners of the Congressional Medal of Honor, which is done both 
by illustration and narrative. The pleintiff has embodied his idea 
in other forms as well. Subsequently the defendant, which is the 
publisher of a magazine known 2s Time, published certain advertisements 
urging the purchase of United States Savings Bonds. These advertise- 
ments were illustrated by nhotosraphs of various winners of the 
Congressional Medal of Honor and by narratives describing episodes 
out of their lives. The plaintiff claims the publication of these 
advertisements constitutes a misanpropriction of his idea as well 
as unfair competition. 

No one has a right of property in a historical or 


biographical event. Any one may publish biographies or photogranhs 





of winners of te Conrressional Medal of Honor, of Presidents of the 
United States, of Senators, Congressmen, or other public officials, 
or other public figures. <Any one may pudlish narratives of 1 
historical events. For instance, in the ¢, 
past two or three ycars we have had a number of historics 
of the Civil Yar. No one can have a monopoly on the idea of 
publishing a history of particular wars or of any other events. a. 


A person can acquire, however, a property right in a specific 





embodiment of an idea, and if the embodiment is in a literary or 


pictorial form that embodiment may be protected under the copyright “ 
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law. For example, a half a dozen p2opl2 may write a history of the 
Civil War, but none hes a right to complain of the other five, unless 
his specific embodiment of the history is copied by the others. 

So here the mere fact that the defendant published pictures and 
narratives of the lives of Concressional Medal of Honor winners 

does not constitute a misappropriation of the plaintiff's idea 
because there is no proporty right in the general idea of depicting 
the lives of these heroes. Plaintiff dozs not claim any infrincement 
of copyright of the specific embodiment of his idee. 

Moreover, it anpears that the def2ndant had previously 
published photorsranhs and narrétives reletins to winners of the 
Coneressional Medal of Honor. Consequently, th: idea of the plaintiff 
in its general and broad scop2 is not novel, although his specific 
embodiment may be. 

This case is distinguishable from the case of Belt v. 
Hamilton National Bank, 108 Federal Supplement 689, affirmed 
210 Federal 2nd 790, which involved a somewhet similar controversy. 
In the latter case, there was a concrete novel idea 

of a nerrov scope, instead of an abstraction. In fact, in 
its opinion in thet case, the Court observed that for "such a 
concept, however, in order to receive the protection of the law 
must be more than a mere abstraction. It must be reduced to a 
conerete detailed form. It must, of course, be novel.” 

In addition in the Belt case, the defendant hed been 
negotiating with the plaintiff for the use of his idea and then 
droppaée the negotiztions and used this very idea but repudiated any 


obligation to pov the plaintiff. No such situetion confronts us in 


this case. Here the advertisements rolsted to the sale of Government 
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bonds. Moreover, as heretofore indicated, since the defendant had 
previously used the id2a of publicising in one wav or another the 
lives of winners of the Congressional Medal of Honor, it cannot be 
said that the idea of these advertisements wes borrowed from the 
plaintiff. 

For all these reasons, the plsintiff is not entitled 
to recover, and accordingly the complaint will be dismissed on the 
merits. 

Counsel may submit proposed findins of fact and 


conclusions of law. 4 





$3 
UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 





No. 13,870 





ARTHUR S. CURTIS 
t/a A. S. Curtis Features Syndicate, Aupellont, 


Ve 


TIME, INC., Appellee. 





Appeal from the United States District Court 
for the District of Columbia 





JOINT APPENDIX 





68 (Filed November 22, 1954) 


ARTHUR S. CURTIS, t/a 

A. S. Curtis Features Syndicate 
1319 F Street, N. W 

Washington, D. C., 


TIME, INC. 


1000 Vermont Avenue, N. W. 
Washington, D. Co, 
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Led Zo 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Plaintiff 
Civil Action No. 4959-54 


Defendant 


New? Neue? Nee Nee Sape Nee” Sene Sene? See? See? See’ Yen” Nee See” 


COMPLAINT FOR MISAPPROPRIATION 
OF IDEA AND UNFAIR COMPETITION 


Plaintiff and defendant are engaged in doing business in 


. the District of Columbia, and the sum in controversy exceeds, exclusiy > 
of interest and costs, the sum of Three Thousand ($3,000.00) Dollars. 


Plaintiff is the owner, creator, originator, and publisher 


of a cartoon strip called "The Medal of Honor," which by picture and 
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narrative panels sets forth the specific events leading to the 


award of the Medal of Honor to a soldier, sailor, or marine. 
Plaintiff has adapted this basic idea for radio, TV, movie and 
narrative presentation, and has offered it to the publishing trade 
by submission of actual copy. He owns the copyright on the cartoon 
strip of the same name now running in certain newspapers. 

3. On November 2, 1953, and other dates both prior and 
subsequent thereto defendant carried full page ads in Time Magazine 
making use of plaintiff's ideas without compensation to plaintiff, 
all in violation of plaintiff's property right in his idea. Said 
commercial use by defendant is a misappropriation of plaintiff's 
idea and unfairly competes with him in the commercial exploitation 
of his idea. 

WHEREFORE, plaintiff demands judgment against defendant 
in the sum of Ten Thousand ($10,000.00) Dollars with interest and 
costs. 

Dated: November 18, 1954 /s/ Carl L. Shipley 
982 National: Press Bldg. 
Washington 4, D. C. 
Attorney for Plaintiff 
70 (Filed December 10, 1954) 
ANSWER 

Defendant, for its answer to the complaint herein: 

FOR A FIRST DEFENSE: 

1. States that the complaint fails to state a claim upon 
which relief can be granted. 

FOR A SECOND DEFENSE: 

2. Denies each and every allegation contained in paragraph 
1, except states that it is without knowledge or information suffi- 
cient to form a belief as to whether plaintiff is engaged in doing 


business in the District of Columbia, 
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3. States that it is without knowledge or information 
sufficient to form a belief as to each and every allegation con- 
tained in paragraph 2. 

4. Denies each and every allegation contained in para- 
graph 3, except states that it is without knowledge or informa- 
tion sufficient to form a belief as to the advertisements referred 
to in that paragraph. 

WHEREFORE defendant demands judgment dismissing the 
complaint, tog:ther with its costs and disbursements. December 2, 
1954. 

WILMER & BROUN 


By /s/ John H. Pickering 
a member of said firm 


616 Transporation Building 
Washington 6, D. C. 


Harold R. Medina, Jr. 
Cravath, Swaine & Moore 
15 Broad Street 

New York 5, N. Y. 

Of Counsel 


(Certificate of Service) 





73 (Filed August 11, 1955) 
INTERROGATORISS PROPOUNDED TO DEFENDANT 

Comes now plaintiff per Rule 33, F. R. C. P., and propounds 
the following interrogatories to defendant, and requests that they 
be answered separately and fully in writing under oath within fifteen 
days as required by said Rule: 

1. What was the circulation of the November 2, 1953, issue 
of Time magazine? 

2. Was the Medal of Honor advertisement appearing on page 


121 thereof contained in all copies of that issue? If not, how many? 
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3. Please supply the dates of publication and circulation 
of any other issues of Time in which this or similar Medal of Honor 
advertisements of the same series were published. 

4. Please supply plaintiff with copies of the advertisements 
referred to in 3 above. 

5. What was the full page rate for a commercial advertise- 
ment of the same size and format as the Medal of Honor advertisement 
appearing on page 121 of the November 2, 1953, issue of Time? 

6. Is Time still carrying the Medal of Honor series of 
advertisements? If not, when did such publication cease? 


/s/ Carl L. Shipley 
Attorney for Plaintiff 


(Certificate of Service) 
75 (Filed August 29, 1955) : 
“ANSWERS TO INTERROGATORIES 

Defendant TIME, INCORPORATED, in response to plaintiff's 
Interrogatories served on August 10, 1955, makes the following 
answers: 

1. The circulation of the November 2, 1953 issue of 
TIME was 1,819,547 copies. 


2. The Medal of Honor advertisement appearing on page 


121 of the November 2, 1953 issue of TIME was contained in all 


copies of that issue. 

3. The dates of publication and circulation of other 
issues of TIME in which this advertisement or similar Medal of 
Honor advertisements of the same series were published were as 
follows: 

August 20, 1951; circulation 1,654,660 
June 30, 1952; circulation 1,681,206 
September 8, 19523; circulation 1,677,899 


September 29, 19523 circulation 1,730,058 
December 1, 19523; circulation 1,719,380. 
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4. See answer to 3 above. 

5. The full page rate for a commercial advertisement of the 
same size and format (black and white, non-bleed) as the Medal of 
Honor advertisement appearing on page 121 of the November 2, 1953 | 
issue of TIME was seven thousand nine hundred forty dollars ($7,940). 

6. TIME is no longer carrying the Medal of Honor series. 
The publication of that series ceased with the November 2, 1953 issue 
of TIME. 

TIME, INCORPORATED, 
August 24, 1955. 
by /s/ Bernard Barnes 
Vice-President 
(JURAT) 
(Certificate of Service) 
78 (Filed October 5, 1955) 
NOTICE OF TAKING D&POSITION UPON ORAL XXAMINATION 
To: Carl L. Shipley, Esq. 
982 National Press Building 
Washington 4, D. C. 
Attorney for Plaintiff. 

YOU WILL PLEASE TAKE NOTICE that, parsusnt £0 the Federal 
Rules of Civil Procedure, defendant TIME, INCORPORATED, will take the 
deposition upon oral examination of the plaintiff, ARTHUR S. CURTIS, 
whose office address is 1319 F St., N. W., Washington, D. C., as an 
adverse party, for the purpose of discovery, or for use as evidence 
in the action, or both, commencing on Wednesday, October 12, 1955, 
at 2:00 P.M., E.S.T., at the offices of Wilmer & Broun, 616 
Transporation Building, Washington 6, D. C., before an officer 
authorized by law to take depositions. 


The examination will continue from day to day until 


completed. You are invited to attend and cross-examine. 
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Dated at Washington, D. C., on this 5th day of October, 
1955. 
WILMER & BROUN 


By /s/ John H. Pickering 
a member of said firm 


616 Transporation Building 
Washington 6, D. C. 


Attorneys for Defendant 
(Certificate of Service} 
80 (Filed June 18, 1956) 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE; 

This is an action for damages alleged to have been sustained 
by P for alleged misappropriation of an idea of the P by D and for. 
unfair competition on the part of the D. 

P alleges that he is the owner, creator and originator and 
publisher of a cartoon strip called "The Medal of Honor" which strip 
allegedly by picture and narrative panels sets forth the specific 
events leading to the award of the Medal of Honor to a soldier, sailor 
or marine. P alleges that he, has adapted the above alleged basic 
idea for radio, TV, movie and narrative presentation, and has offered 
it to the publishing trade by submission of actual copy. P alleges 
that he owns the copyright on the cartoon strip of the same name now 
running in certain newspapers. P alleges that on November 2, 1953 
and other dates both prior and subsequent thereto D carried full 
page ads in Time Magazine making use of P's idea without compensation 
to P, all, allegedly, in violation of P's property right in P's 
alleged idea. P further alleges that said commercial use by D is 
a misrepreseatation of P's idea and that D unfairly competes with P 


in the commercial exploitation of P's idea. 
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D alleges that the historical events are public Sucnantex 
available for use by any member of the public; that ownership of 
the idea portraying deeds of Medal of Honor winners is in the 
winners themselves, the U.S. Govt. the Leatherneck kemcctatien. or 
in D itself, if anyone can own same or which has allegedly used 
said portraits since 1942. D further alleges that the idea of 
rewriting the citation to the Medal of Honor winner is not novel 
or unique or subject to protection; alleges that the idea of re- 
> writing the citation to Medal of Honor winners is in the public 
domain by reason of P's widespread publication of that material long 
prior to Time publication thereof; that any use of P's idea was 
made by the advertising agency which prepared the advertisements 
or by the U.S. Govt., for which the advertisements were run; 
that if P's idea is protectable, P sold same to the U.S. Govern- 
ment in 1945 or 1946 and further alleges that P has not been 
damaged in any way since he has not lost any opportunity to sell 
his idea, in the event said idea is saleable. 

Notice of pretrial was duly given to counsel for the P 
and counsel for the D. On this morning shortly prior to the hour 
for the calling of the pretrial calendar telephone word was 
communicated to the court's chambers by a person stating that she 
was speaking for counsel for the P, advising that counsel for P 
would be unable to be present because of another engagement. 
Court does not accept that statement as sufficient justification 
for continuing the pretrial or for not proceeding with pretrial. 
Counsel for the D were present at pretrial and complied with the 


memorandum of the court by filing their pretrial statement on behalf 


of D. In the foregoing circumstances, the pretrial statement of D 
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is adopted as part of this pretrial statement and order of the 
court and is hereto attached and made a part thereof. 

The adoption of D's pretrial statement is without pre- 
judice to the right of D as requested verbally at pretrial to file 
additional requests for stipulation prior to trial. The court | 
hereby grants leave to D to file a motion to dismiss P's cause of 
action. 

The word "jury" is written in hand-writing on the complaint 
at the close of the printed material thereon and the complaint bears 
a rubber stamp endorsement entitled "jury action” as does the jacket. 
A copy of the complaint as received by counsel for D as shown to 
the court by counsel bears no indication of a request for jury trial 
or notice thereof. In the circumstances, the court holds the case 
to be a case for trial without jury and so orders. 

The exhibits initialled by the counsel, hereto attached, 
have been referred to in D's pretrial statement on page 3 thereof 
and are admitted at pretrial by the court. 

Dated June 18, 1956 /s/ Charles F. McLaughlin 
| Pretrial Justice 

Attornzys authorized to act: 

Harold R. Medina 


John H. Pickering 
Defendant 


83 (Filed June 18, 1956) 
PRETRIAL STATSMENT ON BEHALF OF DEFENDANT 
This is an action, commenced November 22, 1954, seeking 
$10,000 damages for misappropriation of an idea and unfair competition. 
The action is based solely upon the fact that defendant Time, Inc. 


published in its magazine Time in 1951, 1952 and 1953 six advertisements 
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by the United States Government seeking to encourage the sale of 
defense bonds. The advertisements were prepared by the advertising 
agency of Foote, Cone and Belding, were published by defendant 
Time, Inc. without editing or revision as a public service without 
charge and portrayed the photographs of various Medal of Honor 
winners together with a brief description of the deeds which had 
led to the award of those Medals of Honor. 

Plaintiff, an attorney and advertising agent, commencing 
in 1945 had procured from the United States Government copies of 
the official citations to Medal of Honor winners and, utilizing 
that material, had made up several series of cartoons and stories 
re-writing the factual material contained in the citations. Those 
descriptive series were sold by plaintiff to various publications 
and were copyrighted by plaintiff. They were submitted to defendant 
in 1946 and rejected by it. There is no claim in this action that 
any copyright has been infringed or that defendant has copied any 
of the specific material produced by plaintiff. 

Plaintiff's "idea" is, to quote from his examination before 
trial, "simply that the deeds of the Medal of Honor winners should 
be organized into a series which would be entitled ‘Medal of Honor’ 
and presented as a literary series" (tr. pp. 4-5). Illustrating 
with a specific example, plaintiff stated that, because he had 
published a certain picture which he had procured from the Navy 
and because he had quoted from the Medal of Honor citation to that 
individual, no one else was free to publish the photograph and a 
summary or re-write of the citation (tr. p. 53). 

Publication of the advertisements in question by Time, Inc. 


without charge to the United States Government and the circulation of 
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the issues of Time in which those advertisements appeared has been 
stipulated, as has the material produced by plaintiff commencing in 
1945, and that material has been marked as exhibits to the examina- 
tion before trial of plaintiff. It is expected that the facts set 
forth in the preceding paragraphs of this statement will be stipula- 
ted. Defendant will also offer at the pretrial conference for 
stipulation copies of articles, published by it ‘and by the Leatherneck 
Association. | 

Plaintiff claims no specific item of damage in this action 
other than the loss of a claimed opportunity to sell his idea to 
Time, Inc. and a claimed loss of novelty of his idea by virtue of the 
Time Inc. publications. 

The defenses to this action are seven in number and are as 
follows: 

1. Historical events, including the activities of Medal of 
Honor winners, are pudlic property available for use by anyone. 

2. If anyone has ownership of the idea of portraying the 
pictures and deeds of Medal of Honor winners it must be the Medal of 
Honor winners themselves, the United States Government which published 
the Medal citations or, as against plaintiff, defendant Time, Inc. 
itself, which has had such portraits since 1942, or the Leatherneck 
Association, which has had such portraits since at least 1921. 

3. The idea of re-writing the citation to a Medal of Honor 
winner and of utilizing a photograph of the Medal of Honor winner in 
connection with that re-writing is not rniovel or unique or subject to 
protection. 

4. The idea of re-writing the citation to a Medal of Honor 


winner and publishing the photograph of the Medal of Honor winner in 
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connection with that re-writing, apart from the specific re-writing 
or portrayal which might be covered by copyright and is not in 
issue here, is in the public domain by reason of plaintiff's wide- 
spread publication of that material commencing in 1945 and 1946 
long prior to the Time advertisements. 
5. Any use of plaintiff's idea was made either by Foote, 
Cone and Belding, the advertising agency which prepared the advertise— 
ments and against whom plaintiff has instituted suit, or by the 
United States Government, for whom the advertisements were run and 
against whom plaintiff has made claim, and not by defendant Time, Inc. 
6. If plaintiff's idea is protectible he sold it to the 
United States Government in 1945 and 1946 when he produced and sold 
to the Navy and Army two series portraying the deeds of Medal of 
Honor winners. 
7. In any event, there are no profits whatsoever to Time, 
Inc. by reason of the publication of the advertisements and plaintiff 
has not been damaged in any way since he has not lost any opportunity 
to sell his idea, if it is salable. 
June 15, 1956. 
Respectfully submitted, 
/s/ Wilmer & Broun, 
Attorneys for Defendant, 
616 Transportation Building, 
Washington 6, D. C. 
HAROLD R. MEDINA, JR. 
JOHN H. PICKERING, 


Of Counsel. 


88 (Filed February 4, 1957) 


JUDGMENT 
This action came on to be tried by the Court without a jury 


on January 25, 1957, and thereupon upon consideration thereof, the 
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Court having announced an opinion and having made findings of fact 
and conclusions of law, it is this 4th day of February, 1957, 

‘ADJUDGED that the complaint be and it is hereby dismissed 
on the merits, with costs against plaintiff. 


/s/ Alexander Holtzoff 
Judge 


Approved as to form: 


/s/ Carl L. Shipley 
Attorney for Plaintiff 


89 (Filed February 7, 1957) 


OPINION 


Carl L. Shipley, Esq., of Washington, D. C., for the plaintiff. 


John H. Pickering, Esq., of Washington, D. C., and Harold R. 


Medina, Jr., Esq., of New York, N. Y., for the defendant. 





This is a trial of an action by the Court without a jury to 


recover damages claimed to have been sustained by an alleged mis- 
appropriation of an idea and by unfair competition. 


The plaintiff is the creator and owner of what is commonly 


known as a comic strip or cartoon strip, called "The Medal of Honor", 


This strip sets forth specific episodes in the careers of winners 


of the Congressional Medal of Honor, which is done both by illustra- 


tion and narrative. The plaintiff has embodied his idea in other 


forms as well. Subsequently the defendant, which is the publisher 


of a magazine known as Time, published certain advertisements urging 


the purchase of United States Savings Bonds. These advertisements 


were illustrated by photographs of various winners of the Congressional 


Medal of Honor and by narratives describing episodes out of their 
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lives. The plaintiff claims the publication of these advertise- 
ments constitutes a Sixennniukien of bis idea as well as unfair 
competition, | 

No one hes a right of property in a historical or biographical 
eyent. Any one.may publish diographies or photograr*s of winners 
of the Congressional Medal of one. of Presidents of the United 
States, of Senators, Congressmen, or other publi¢ offieials, or 
other public figurea,. Any one may publish narratives of historical 
events. For instance, in the past two or three years we have had a 
number of histories of the Civil War. No ons can have a monopoly 
on the idea of pubdliahing a history of particular wars or of any 
other events. A person can acquire, -however, a property right in a 
specific embodiment of an idea, and if the embodiment is in a 
literary or pictorial form thas embodiment may be proteeted under 
the copyright law. For example, a half dozen people may write a 
history cf the Civil War, but none has a right to complain of the 
other five, unless his specific embodiment of the history is copied 
by the others, So here the mere fact that tne defendant published 
pictures and narratives of the lives of Congressional Medal of Honor 
winners does not constitute a misappropriation of the plaintiff‘s 
idea because there is no property right in the general idea of 
depicting the lives cf these heroes. Plaintiff does not claim any 
infringement of copyright of the specific embodiment of his idea. 

Moreover, it appears that the defendant had previously 
published photographs and narratives relating to wimmers of the 
Congressional Medal of Honor, Consequently, the idea of the 
plaintiff in its general and broad seope is not novel, although 


his specific embadiment may be. 
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This case is distinguishable from the case of Belt v. 


Hamilton National Bank, 108 F. Supp. 689; affirmed 93 App. D. C. 
168; 210 F. (2d) 706. In the latter case, there was a concrete 
novel idea of a narrow scope, instead of an abstraction. In fact, 
in its opinion in that case, the Court observed that for "such a 
concept, however, in order to receive the protection of the law 
must be more than a mere abstraction. It mst be reduced to a 
concrete detailed form. It must, of course, be novel." 

In addition, in the Belt case, the defendant had been 
negotiating with the plaintiff for the use of his idea and then 
dropped the negotiations and used this very idea but repudiated 
any obligation to pay the plaintiff. No such situation confronts 
us in this case. Here the advertisements related to the sale of 
Government bonds. Moreover, as heretofore indicated, since the 
defendant had previously used the idea of publicizing in one way 
or another the lives of winners of the Congressional Medal of 
Honor, it cannot be said that the idea of these advertisements 
was borrowed from the plaintiff. 

For all these reasons, the plaintiff is not entitled to 
recover, and accordingly the complaint will be dismissed on the 


merits. 


Counsel may submit proposed findings of fact and 


conclusions of law. 


/s/ Alexander Holtzoff 
United States District Judge 








93(Filed February 4, 1957 ) 
FINDINGS OF FACT 

1. This is a civil action tried by the Court without a 
jury in which plaintiff seeks damages of $10,000. from defendant 
on the claim that the publication of certain advertisements by 
defendant in its magazine TIME constitutes a misappropriation of 
an idea of plaintiff as well as unfair competition. 

2. The idea of plaintiff is a literary series depicting 
in literary form by illustration and narrative the deeds of winners 
of the Congressional Medal of Honor, Plaintiff conceived the idea 
sometime during the academic year 1944-1945, 

3. Plaintiff has embodied, published and copyrighted his 


idea in certain forms, including what is commonly known as a comic 


strip or cartoon strip. Such strip is called "The Medal of Honor” 


and sets forth specific episcdes in the careers of winners of the 
Congressional Medal of Honor, which is done both by illustration 
and narrative. Plaintiff does not claim any infringement of 
copyright of the specific embodiment of his idea. 

4, Plaintiff's idea involves the treatment of historicai 
events. In developing his idea, plaintiff relied upon and used 
official records of the United States. He has received payment 
from the United States in connection with materials utilizing his 
idea, 

5. Plaintiff sought to interest defendant in using 
plaintiff's idea, but defendant declined to use it. 

6. Prior to the time plaintiff conceived his idea, 
defendant and others had used the idea of publicizing in one way 


or another the lives of winners of the Congressional Medal of Honor 
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and published pictures and narratives of such lives. Plaintiff's idea 
was, therefore, neither novel nor original, and defendant did not 
appropriate or borrow the idea from plaintiff. 

7. Plaintiff's idea is abstract and not definite and concrete. 

8. The advertisments complained of related to the sale of 
United States Savings Bonds and urged the purchase of such Bonds. 
Such advertisements were illustrated by photographs of various 
winners of the Congressional Medal of Honor and by narratives 
describing episodes out of their lives. Such advertisements were 
prepared by the advertising agency of Foote, Cone and Belding and 
were published by defendant without editing or revision in its 
magazine TIME as a public service without charge. 

CONCLUSIONS OF LAW 

1. No one has a right of property in a historical or biographical 
event. Any one may publish biographies or photographs of winners of 
the Congressional Medal of Honor, of Presidents of the United States, 
of Senators, Congressmen, or other public officials, or other public 
figures. Any one may publish narratives of historical events. 
Accordingly, plaintiff has no property right in the idea of depicting 
the lives of winners of the Congressional Medal of Honor. 

2e Plaintiff's idea is not novel or original. 

3. Plaintiff's idea is too abstract and is not sufficiently 
definite and concrete to be the subject of protection. 

4. Defendant did not misappropriate plaintiff's idea and did 
not unfairly compete with plaintiff. 

5. Plaintiff is not entitled to recover. 

6. The complaint should be dismissed on the merits. 

/s/ Alexander Holtzoff 
Judge 

Seen: 


Carl L. Shipley 
Atty for Pltf,. 
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96 (Filed March 4, 1957) 
NOTICE OF APPEAL 
Notice is hereby given this 4th day of March, 1957, that 
plaintiff, Arthur S. Curtis, t/a A.S.Curtis Features Syndicate 
hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgement of this Court entered on the 
4th day of March, 1957 in favor of defendant against said plaintiff. 
/s/ Arthur S, Curtis 
1319 F St. N.W. 
Plaintiff 
Please mail copy to: 
John H, Pickering 
Wilmer & Broun 
616 Transportation Bldg. 
Washington, D.C. 
97 (Filed March 13, 1957) 
DESIGNATION OF RECORD 
1. Complaint 
2. Answer 
3. Interrogatories 
4, Answers to Interrogatories 
5. Notice of Deposition 
6, Deposition 
7. Pre-trial Order 
8. Plaintiff's Exhibits 
ao No. 1 thru 1-k 
b. No. 2a thru 2-f 
ce. No. 3A thru 3E(Letters) 
d. Other exhibits proffered at trial, admission of 
which was denied. 


9, Pre-trial statement on behalf of Defendant filed 
June 18, 1956. 
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10. Transcript of the trial 
11, Judgement for Defendant, filed February 4, 1957 
12. Opinion of Judge Holtzoff Filed February 7, 1957 


/ s/ Arthur S, Curtis 
Counsel Pro Se 


(Certificate of Mailing ) 





$8 (Filed March 20, 1957) 


DESIGNATION OF ADDITIONAL PORTIONS OF THE RECORD 
PROCEEDINGS, AND EVIDENCE TO BE INCLUDED 


Defendant - appellee hereby designates for inclusion in the 
record on appeal the following additional portions of the record, 
proceedings, and evidence which were not included in the Designation 

of Record filed by plaintiff-appellant: 
1. Findings of fact and conclusions of law. 
2. Defendant's Exhibits Nos. 1,2,3,4,5,6A and 6B. 
/ S/ John H. Pickering 
616 Transportation Building 


Washington, 6, D.C. 
Attorney for Defendant-Appellee 


(Certificate of Service) 
100 ( Filed April 11, 1957 ) 
ORDER EXTENDING TIME TO DOCKET RECORD ON APPEAL 
Upon oral motion of Counsel, and good cause having been 
shown, it is by the Court this llth day of April, 1957, 
ORDERED, 
that the time be extended to an including May 10,1957 


for docketing the recordoen appeal, 
/s/Alexander Holtzoff 


Consented to: 
/s/John H. Pickering 
Wilmer and Broun 
616 Transportation Building Arthur S,. Curtis, 
Washington, D.C. Plaintiff 
Attorney for Defendant Counsel pro se 
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101 (Filed May 9, 1957) 
ORDER TRANSMITTING ORIGINAL EXHIBITS 
Upon consideration of the application by the Plaintiff, 

Arthur S. Curtis, t/a A.S.Curtis Features Syndicate, to transmit 
the original exhibits introduced in evidence in the trial of this 
case, thereupon it is this day of 9th May 1957 by this Courts: 
ORDERED: that the original exhibits introduced in evidence in 
this case be, and they are to be included in the record on appeal. 

By the Court, 

/s/ Alexander Holtzoff 

Judge 

102 (Filed May 10, 1957) 


CLERK'S CERTIFICATE 


UNITED STATES OF AMERICA ) 
) 


SS¢ 
DISTRICT OF COLUMBIA ) 


I, HARRY M. HULL, Clerk of the United States District 
Court for the District of Columbia, do hereby certify the foregoing 
pages numbered 1 to 67, inclusive, to be the Reporter's Transcript 
of Proceedings as filed in the case of ARTHUR S. CURTIS, T/A A.S. 
CURTIS FEATURES SYNDICATE VS. TIME, INC., Civil Action No. 4959 -543 
and the foregoing pages numbered 68 to 101, inclusive, to be a true 
and correct transcript of the record, as the same remains upon 
file and of record in said Court, according to the designation 
filed by counsel in said case except the following: 

Items 6 and 8 of the Designation of Record and Item 2 
of Designation of Additional Portions of Record are not included 


in this transcript for the reason they are being transmitted in 
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original form to the Court of Appeals pursuant to an order of 
this Court, Filed May 9, 1957. 
IN TESTIMONY WHEREOF, I hereunto 
subscribe my name and affix the 
seal of said Court, at the City of 
Washington, in said District, this 
10th day of May, 1957 


/s/ Harry M. Hull 
Clerk 


UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 


No. 13,870 April Term, 1957 
Arthur S, Curtis District Court 
t/a/ A.S.Curtis Features Syndicate Civil No. 4959 -54 
Appellant 
Ve 
Time, Inc., 
Appellee 


Before: Edgerton, Chief Judge, in Chambers. 
ORDER 

Upon consideration of appellant's motion to permit or order 
transmittal of the record to this Court of proceedings before the 
District Court on May 9, 1957, and it appearing that appellee has 
no objection to said motion, it is 

ORDERED that appellant be, and he is hereby allowed to file 
a supplemental record containing said proceedings. 


Dated: September 13, 1957 
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1 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ARTHUR S. CURTIS, t/a 
A.S.Curtis Features 


Syndicate, : 
Plaintiff, : 

Ve Civil Action No. 4959 —54 
TIME, INC., : 
Defendant. : 


Washington, D.C. 
May 9, 1957 
Above-entitled matter came on for hearing before 
HONORABLE ALEXANDER HOLTZOFF, United States District Judge, at 
10:00 a.m. 
APPEARANCES : 
On behalf of Plaintiff: 
ARTHUR S. CURTIS 
On behalf of Defendant: 


JOHN H. PICKERING 
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2 PROCEEDINGS 

THE CLERK: Any preliminary matters? 

MR. CURTIS: Your Honor, my name is Curtis. This is 

the case of Curtis v. Time Magazine. This is Mr. 

Pickering of Time Magazine. 

We are trying to get the record in shape to send it 
upstairs. I had two or three matters I would like to take up before 
yous 

First of all, I have for the Court an order transmitting 
the original exhibits. 

THE COURT: Any objection? 

MR. PICKERING: Yes, Your Honor, there is. The objection 
is this: The Court of Appeals does not permit original exhibits to 
go up for the purpose of printing. 

These exhibits are important matters in the case in that 
they show the form of the plaintiff's idea and of the prior anticipation 
on the part of the defendant. 

We feel that it is going to be necessary to get copies 
of them before the Court, 

THE COURT: Will it be printed? 

MR. PICKERING: It may be printed or duplicated. We want 
to hold down the expense. He is taking this appeal and we think 
that copies should be made as in normal course as any rétord that 
goes up to the Court of Appeals. 

THE COURT: Ordinarily, Mr. Curtis, I do not sign orders 
of this kind except on mutual consent of counsel. However, you have 


a right to make this application to the Court of Appeals. 
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MR. CURTIS: May I bring out to Your Honor, first to show 
you the records that are involved. They have filed about three or 
four hundred pages of records and they apparently want to put me to 
the expense of doing that. I checked with the Court of Appeals and 


they said that it is possible for opposing counsel to get permission 


to refer to the exhibits if they are sent up. That matter is within 


the discretion of this Court. 
THE COURT: Why do you object to object to having the 
original exhibits go up? 
MR. PICKERING: Because of the trouble of duplicating the 
exhibits. 
THE COURT: It is no more difficult to withdraw them from 
the Court of Appeals. 
MR. PICKERING: They will simply not permit them to go 
out to private printers. 
THE COURT: Of course, my ordering the transmission 
4 of the original exhibits has nothing to do with the printing. They 
would still have to be printed unless dispensation is procured from 
the Court of Appeals. 
The only question is whether they should be duplicated here 
and duplicates sent up or whether the originals can go up. 
I think the originals can go up and then you can take up 
the question of printing with the Court of Appeals. 
I am going to sign the order. I think we should do every 
thing we can to reduce the cost of legal proceedings. 
MR. PICKERING: I thoroughly agree. 


THE COURT: Why aren't you represented by Counsel? 
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MR. CURTIS: I am counsel. 

I have one other matter, This refers to exhibits which 
we sought to offer at the trial and which the Court = - 

THE COURT: Suppose you hand up anything - - 

MR. PICKERING: If I may be heard at this time, there were 
no exhibits offered at the trial which ¥our Honor excluded. Every- 
thing which was submitted came in. 

I suggest that Mr. Curtis is trying to get things in the 
record which were offered at the trial. 

THE COURTs I will not sign an order of this kind. This 
is not a usual order. 

MR. CURTIS: Thank you very much, Your Honor. 

CERTIFICATE OF OFFICIAL REPORTER 

I, Braxton 0,.Watson, do hereby certify that the foregoing 
pages 1 through 4 are a transcript of the official record in the 
Matter of Arthur S. Curtis, t/a A.S.Curtis Features Syndicate, 
Plaintiff, v. Time, Inc., Defendant, Civil Action No. 4959 — 54, 
May 9, 1957. 


/s/ Braxton 0, Watson 
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EXCERPT FROM DEPOSITION OF OCTOBER 12, 1955 
Ward and Paul Reporters 
Benjamin Firshein, Reporter 
p43 

MR. MEDINA: Now, that suit against Foote, Cone and 
Belding is pending where? 

MR. SHIPLEY: The United States District Court for the 
District of Columbia. It has been filed. Service has not been 
completed because their local agent either has been on vacation or 
not in his office wee 

MR. MEDINA: Did you make any protest to the Government 
before, as a first step, in making this claim, or would that be 
included in the material you are already going to get for me? 

MR. SHIPLEY: No, it would not be included. I had 
discussed, Mr. Curtis had discussed it, and I had discussed it with 
officials of the Treasury Department, and I may have —- I guess I 
don't have correspondence <= but they have asked me not to file suit 
against the Government; it upsets their public relations program, 
and while we were touched by their pleas, why, nonetheless, it is 


a business matter, and Mr. Curtis will undoubtedly file suit at the 


appropriate time, probably in the United States Court of Claims, 


for misappropriation of the idea. 
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Private First Class Melvin Brown, of Mahaffey, Pennsxylvania—Medal of Honor 
for valor in action near Kasan, Korea, September 4, 1950. Stubbornly holding 
an advanced position atop a wall, Pfc. Brown stood off attacking North Koreans 
until all his rifle ammunition and grenades were gone. When last seen he was 
still fighting—with only an entrenching shovel fur a weapon—rather than give 
up an inch of ground. 

Never forget the devotion of Melvin Brown! 

Now, this very day, you can help make safer the land he served so far “above 
and beyond the call of duty.” Whoever you are, wherever you are, you can 
begin buying more... and more... and more United States Defense*® Bonds, 
For every time you buy a bond you're helping keep solid and stable and strong 
the country for which Private Brown gave everything he had. 

And remember that strength for America can mean peace for America—so 
that boys like Melvin Brown may never have to fight again. 

For the sake of Private Melvin Brown and all our servicemen—for your own 
boy—buy more United States Defense Bonds now. Defense is your job, too! 





Remember that when you're buying bonds 
for national defense, you're also building a 
personal reserve of cash savings. So go to 
your company’s pay ofice—now—and sign 
up to buy Defense Bonds through the Pay- 
roll Savings Plan. Don’t forget that now 
every United States Series E Bund you 


own automatically goes on earning inter. 
est fur 20 years from date of purchase in- 
stead of 10 years as before. This means, for 
example, that a Bond you bought for $18.75 
can return you not just $25 but as much as 
$33.33! For your country’s security, and 
your own, buy U. S. Defense Bonds now! 


*US. Savings Bonds are Defense Bonds - Buy them regularly! 


The U. S. Government does not pay for this advertisement. It is donated by this publication 
in cooperation with the Advertising Council and the Magazine Publishers of America 6s 


TIME, AUGUST 20, 1951 


@ public service. 
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Plaintiff'a Exhibit No. es fn. 


CA ¥<¥SY-by 





Our MARINES’ LIFELINE to the sea 
was in danger. A Communist force of 4,000 men 
had seized the key hill overlooking Hagaru-ri in 
the desperate Chosin Reservoir fighting. The hill 
had to be taken. But there were no combat forces 
available to make the fight. 





Lieutenant Colonel Myers, then a major, rallied 
together clerks, cooks, and other service personnel, 
and led a makeshift unit of 250 men in an assault 
up the snow-covered 600-foot hill. Lacking combat 
officers and non-coms, Colonel Myers ranged the 
entire attacking front, leading his outnumbered 
forces upward in the face of murderous fire con- 
centrated on him, After 14 hours of bitter struggle, 
the enemy was routed, the hill captured, and the 


route to the sea secured. Colonel Myers says: 

y y fF | LE D 
“When a handful of men can help turn the tide ; 
of history, just think of the invincible strength of MAR 20 1957 
150 million people working toward a common goal 
—asecure America! That's what you, and millions L C HARRY Mo BOLI 
of people like you, are accomplishing with your t. olonel od 


successful 50-billion-dollar investment in United 


States: Defense Bonds, i Reginald R. Myers, USMC 


“Peace doesn't just happen—it requires work. 


Our troops in Korea are doing their part of the \ P f 

job. You're doing yours when you buy United j a H nor 
States Defense Bonds. Together, we can hammer € 0 ono 
out the peace we're all working for.” 


2 ® ® 


Now E Beads carn more! 1) All Series E Bonds bought 
after May I, 1952 average 3% interest, compounded 
semiannually! Interest now starts after 6 months and is 
higher in the early years. 2) All maturing E Bonds auto- 
matically go on carning after maturity—and at the new 
higher interest! Today, start investing in better-paying 
Series E Bonds through the Payroll Savings Plan where 
you work o¢ the Bond-A-Month Plan where you bank! 





Peace is for the strong! For peace and prosperily save with US. Defense Bonds! 


POOSOSO SESE SESSOSESODOEOOSESOSEEOR SDE T TESS SESESEEES 


* The US. Coverament doos not pay for this advertisooment. It is doneied by thle 
publication in cooperation with the Advertising Council and the 
Megesine Publishers af Americe. 


TUAE, JUNE 30, 1952 





Fore TIMES Sergeant Lee's 
platoon had taken, then lost, the hill 
near Ip-o-ri. On the fifth try, the ser- 
geant, though hurt. was leading. A 
Red grenade hit him, seriously wound- 


ing both legs. Refusing assistance, he 
advanced by crawling, rising to his 
knees to fire. He caught a rifle bullet in 


Peace is for the strong! 


4 i 
Plaintiff's Exnit:t Ko... oY ade 
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M/Sst. 


Hubert L. Lee.usa 
Medal of Honor 


m3 


2% 


MAR © 0 1957 
Hauk? M. ODLL, Clery 


the back. Still he wouldn't be stopped. 
Finally, with 12 survivors of his pla- 
toon, he took the hill, then let the 
stretcher-bearers carry him away. To- 
day Sergeant Hubert Lee says: 


“In thirteen years of soldiering, I’ve 
seen brave enemies defeated—because 
things had collapsed back home. That’s 
why I can appreciate what a good 
thing it is when people like you buy 
United States Defense Bonds. 


“I'm told that you, and millions of 
others, own a total solid investment of 
50 billion dollars in our country’s 


Defense Bonds. That's good! That’s 
strength! A man can face a hill when 
he knows that people like you are keep- 
ing our homeland strong.” 


x * * 


Now E Bonds carn more! 1) All Series E 
Bonds bought after May 1, 1952 average 3% 
interest, compounded semiannually! I[nter- 
est now starts after 6 months and is higher 
in the carly years. 2) All maturing E Bonds 
automatically go on earning after maturity 
—and at the new higher interest! Today, 
start investing in better-paying United 
States Series E Defense Bonds through the 
Payroll Savings Plan where you work! 


For peace and prosperity save with U. S. Defense Bonds! 


The U.S. Coverament does nut pay fur this ederrtusement, It ia donated by this publication 
lm cooperation with the Advertising Council and the Magazine Publishers of Americe. 
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Us MARCHING FIRE— and follow 
me!” Shouting this command, Lieutenant Carl 
Dodd struck out in advance of his platoon to lead 
the assault on Hill 256, near Subuk, Korea. Dur- 
ing the fierce in-fighting that followed, he con- 
stantly inspired his men by his personal disregard 
of death. Once, alone, he wiped out a machine gun 
nest; another time, a mortar. After two furious 
days, Dodd’s outnumbered, but sate force had 
won the vital hill. 

















“You were helping, too,” says Lieutenant Dodd. 
“You and the millions of other citizens who have y iN 
bought U.S. Defense Bonds. For your Bonds, MAR 01957 
which keep America strong, were behind the pro- 


ductive power that gave us the weapons we used. Kauss a BDLL, shirst Lieutenant ne 





“I hope you'll go on buying Bonds—always. ™ 
Because your Bonds—and our bayonets—make Carl H Dodd : 
an unbeatable combination for keeping safe the * 4 
land that we all love!” 


“ * » Medal of Honor — 4 


Now E Bonds earn more! 1) All Series £ Honds bought 
after May 1, 1952 average 3% interest, compounded 
semiannually! Interest now starts after 6 months and is 
higher in the early years. 2) All maturing E Bonds auto- 
matically go on carning after maturity—and at the new 
higher interest! Today, start investing in better-paying 
United States Series E Defense Bonds through the Payroll 
Savings Plan where you work! 





Peace is for the strong! For peace and prosperity save with U.S. Defense Bonds! 


PPOOGOEELS SG SS OOOOOOSS OOOTOOSD 
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Ist Lieutenant 


Lloyd L. Burke 


US.Army 


Medal of Honor 


ge RED KOREAN strongpoint had stalled our attack; 
Lieutenant Burke saw that a breakthrough must be made. 
Rallying 35 men, he crept close to the enemy bunkers. He 
laid down a grenade barrage. Then he ran forward to an 


moe et sae P 
ALOIS NT See: 


exposed knoll and opened a one-man pitched battle. He 
turned a light machine gun into the Red position. He 
caught live enemy grenades in mid-air and threw them 
back. Once he killed three men with his pistol. Before 
sunset Lieutenant Burke and 35 men had defeated 300. 
The lieutenant says: 


“Every day, men who fought in Korea are coming home. 
They're finding jobs—partly because they and you and | 
own nearly 50 billion dollars’ worth of Defense Bonds. 
For Bond savings—which protect our own families—are 
also building a great backlog of national prosperity. Rea- 
son enough for investing in Bonds—don’t you agree?” 


* * * 


Now E Bonds earn more! 1) All Series E Bonds bought after 
May 1, 1952 average 3% interest, compounded semiannually! In- 
terest now starts after 6 months and is higher in the early years. 
2). AUl maturing E Bonds automatically go on earning after matu- 
rity—and at the new higher interest! Today, start investing in 
better-paying Series E Bonds through the Payroll Savings Plan. 


Peace is for the strong! For peace and prosperity save with U.S. Defense Bonds! 


SO CSSSECESS COSTES OSECOOSEES PO SCR SHOR OCOSOTECCECOCS 


The U. 8. Government dove not poy Jor this edvertisoment. It is deneted by this publication 
in cooperation with the Advertising Council end the Megasine Publishers of America, 
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T WAS AN APRIL NICHT and the Marines, near Pan- 
munjom, were under heavy attack. In one of E 
Company's machine gun emplacements, Corporal 
Duane Dewey and his assistant gunner lay on the 
ground, wounded. A Navy Medical corpsman was 


QO | giving them aid. 
ut O t e ar Out of the darkness, and into the group, lobbed 
! 9 a live Red grenade. Although he was already seri- 
ously wounded, and in intense pein, Corporal 


: Dewey pulled the aid man to the ground, shouted 

a Red Gren ade a warning to the other Marine and threw himself 
over the missile. 

“I've got it in my hip pocket, Doc!” he yelled. 


Then it exploded. By smothering the blast with his 
own body, Corporal Dewey had saved his comrades’ 


“* lives. 

3 Ra ~ “Now that I’m back in civilian life,” says Cor- 
& Prreral Dewey, “I sometimes hear people talk as 
though stopping Communism is a job only for our 
0 195 armed forces and the government. Believe me, it's 
7 a job for you and me, too, Amd one way we can 
diye both do that job is to make our coustry stronger by 
bury making our own families more secure—through sav- 
ing and investing in United States Defense Bonds. 

Bonds are real protection—for my money!” 

















® ® * 


Now E Bonds pay 3%! New, improved Series E: Bonds 
start paying interest after 6 months. And average 3% inter- 
eet, compounded semiannually when held to maturity. Also, 
all maturing E Bonds sutomatically ge en earning—st the 
new rate—for 10 more years, , start investing in U.S. 
Series E Defense Bonds through Payroll Savings Plan; 
you can sign up to save as little as $2.00 4 payday if you wish. 


Peace is for the strong! For peace and prosperity save with U.S. Defense Bonds! 


- $. Covernment dees net the advertisement. It ts donated by this pablicesion in cooperction with che Advertising Council 
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®. © SOx 829 TELSORANE: 
FRAMELIN STATION - 6029 AESTERSTOWN ROAD 
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ipl A-VI9S9- su 4 December 1946 
Office of the Publisher 


" Life Magazine "2 3 + 
New York City Ot fe a, JP 
MAR ~ 
Dear Sir: 1957 


aster Y yy | 

An unprecedented apportunity to béthe the name of Life and/or Time 
before every man in the Navy and Marine Corps, and register this in 
actual sales for the magazines, has just arisen. 


We have been syndicating a feature on top war heroes(Medal of Honor 
winners) in various papers which the Navy has decided to use in 561 
papers published by the men in uniform in the Navy and Marines. Since 
the latest economies have deprived them of money, since the papers are 
forbidden to carry paid advertisement, and since they are given away and 
not sold, “ye Navy does not have money to pay for the service. 


The Navy has made an unprecedented move and permitted us to mention the 
name only of a sponsor, in connection with the printing of the strip. If 
you will serve as sponsor and pay the cost of the service, the strip would 
carry the byline, BROUGHT TO YOU THROUGH. THE COURTESY OF LIFE MAGAZINE. 


No other »roduct or magazine is mentioned in the camp papers. Every paper 
is read certainly by one man and usually at least by five or ten. The 
minimum coverage is every man in the navy and marines. 


Since countless magazines are sold in Ships Services and F.X.s in the 
navy and marines, the auto-suggéstéve effect of having the name of your 
magazine mentioned would automatically register in sales at the stands. 
This should bring you back, not only countless good will as sponsor of a 
project dear to the heart of every serviceman, but also money far in excess 
of what you have put out. 


For example, assuming that you decide to pay no mre than the cost of 
vroducticn to us, namely $200. per ngek for the 561 papers, this is less 
than fifty cents per week per camp. ive magazines are sold extra in 
each camp by vibtue of each plug, you will bd even. If the men, as a 
result of your plug, pass us the S.Z.P. or Look or SEE in greater numbers 


than five a week because you will have a plug and they will not, the 
circulation of Life will far exceed the moneys laid out for this project. 


By comparison, you charge about $22,500. for a single page of Life to 
an advertiser. This brings him 5$ million impressions, or copies, for one 
week. Our own project gives you about 1,000,000 impressions a week for 
104 weeks for less money than you get for a single page for one week. 
Further, you will not be competing with other advertisers for attention, 
since no other advertising is permitted. Indeed, you would not be an 
advertiser, you would be a sponsor. However, the sales value to you wuld 








4 
be extraordinary. 
The opportunity which I am offering you is unprecedented. I hope 
you will take advantage of it. M@nclosed is material to show how the 7 
thing will work, and how your name will appear. It is also possible om 
that the same credit line can be made to appear on top of the strip, 
but of this I am not certain —-- at least there is a possibility of - 
having it appear in these two places. m 
I need not add that mer in the service are all men with money and “ 
great reading interests. dach man gets room and board and cash in his =) 
pockets. Jach spends money on magazines. Zach is an important member 
of his family, usually belongs to various organizations in which his sia 
Opinions are respected, etc. Also, since the personnel of the service ‘ 
is mobile, proper suggestive media such as this one will carry over 
into customer-habit in civilian life. 
~ 
I will be at the Hotel Governor Clinton until Thrusday, and then 
will return to Baltimore for the week-cnd. If you are interested, please * 
wire me at my Baltimore address so that I might see you next week. I am n 
beginning a long syndicate trip to show various new features to 
editors of papers in the Northeast area, and expect to be gone two or ' 
three weeks. If you can move by Saturday and wire me, I will drive to 
Town to comphete the arrangements. 
@ 
If you are not interested, please return the material to me in ¥ 
Baltimore. 
=a 
Hoping to hear from you, I am, é 
da 
Most sincerely, w 
é 
Arthur S. Curtis, President 
To: Miss Nollen * 
Office of the Publisher “ 
Life Magazine 
New York City | (Note: this is reverse of : 
| Plaintiff's exhibit # 3 A) ‘ 


i.e. page 2. 





TIME &@ LIFE BUILBING 
POCKEFPELLER CEwTER 3 
Plaintiff's Exbibdit . 


PVOLISHER’sS OFFICE NEw YORR 20 


en _ December 13, 1946 
Fx, LED 
MAR 2 04957 
HARRY M. BOLL, Clery 


CA. VISI-sy4 


Deer Mr. Curtis: 


I am extremely sorry that your letter of 
December 4th could not be answered more proaptly 
but there were several people in the compeny 
with whom your request had to be discussed. 


It bas long been our policy not to sponsor 
material in outside publications, and our 
decision is that it would not be feasible to 
make an exception for the syndicated war heroes 
feature you describe, which, because of its 
comic strip nature, seems especially outside 
LIFE's province. 


Thank you for thinking of us, nonetheless. 
I am returning herewith the samples you enclosed. 


EMELISE 8. WOLLES 
Assistant to the Publisher 


Mr. Arthur S. Curtis 
4229 Reisterstown Road 
Baltimore, Maryland 


ESN ds encls. 
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LIFE 


Time & LIFE BULLOING 
COCK ePELLE® Contee 
MEW YORK 20 


March 31, 19)9 


Dear Mr. Curtis: 


Thank you for your recent letter, which has been 
referred to me by Mr. Luce. 


It was kind of you to send us the script for your 
television show, and to suggest that we publish a 
picture story in connection with it. I am afraid 

that this will not be possible since we already have 

a backlog of television material for future presentation. 


I feel that you will also wish to know that since we 
have a large staff of our own writers and photographers, 
we rarely are in a position to use free lance material. 
I am sorry that I cannot offer mre encouragement; thank 
you, mnetheless, far thinking of us. I am returning 
your script herewith. 


for the Editors 











LIFE = 
ae. rety Fabinit Wo. 
OAM WISP -FF 
Octoder 6, 1947 
Dear Mr, Ourtis, * > LED 
Your letter dated September 16, addressed to the MAR ~ 0) 1957 
editor-in-chief of LIVE, has been referred to me, since Z 8 { 5, i Gil, Glatt 
handled the submieeion of your Congressional Medal of Hooor 
cartoons in June of last year, 
Ve have not now, nor have we at any tine had under 
consideration, a stery based om your téeas, Naturally La) 
resent the suggestion thag LIVE Magasizne has appropriated 
any ideas which belong to you. 
LIVE Magasine has carried several stories about 
the Congressional Medal of Honor and ite winners, the first 
one of which appeared as long ago as 1942, We shall contiaue 
to develop the subject in accordance with the dictates of our 
editorial policy, 
Very truly yours, 


Aree arte / 


Contributions Departasat 


223 
Benjemin Frenklin Statica 
Washington, D. C, 

















P.0.Box 223 Telegrams: 
Benj. Franklin Station 4229 Reisterstown R 
Washington, D.C. A.S. CURTIS FEATURES SYNDICATE Baltimore, Md. 











Features of All Kinds for Newspapers 
Publishers of Distinctive Features 


10 October 1947 


Jane Bartels, Contributions Department 

Life and Time Magazine 

Rockefeller Center Plaintiff's Exhibit No. 3E 
New York City, N.Y. 








Dear Miss Bartels: 








This is to acknowledge receipt of yours of October 6th, the contents 
of which have been duly noted. You are only one of the people who has 
handled my material, and it is to your credit that you readily recognized | 
it and remembered it. 

















My purpose in writing the previous letter was to avoid litigation “ 
rather than to benefit from it. Obviously an individual who comes in 
to discuss his ideas with an editor or advertising agency has some 
property rights in those ideas. A telephone call to Life some weeks ago . 
put me under the impression that LIFE was on the verge of putting out a 
big story along lines suggested by me without reference to me but with 
full credit to itself. That would fill anyone with resentement, and 
inspired my letter to Mr. Luce. 


I remember you personally very well, and regarded you as one of the 
best people I spoke to. Let us hope that you do not, and that Life 
does not, do anything dishonorable in this matter. I am interested 
in my own ideas, not yours. “ 


With highest personal regards, I am 


“a 
Most cordially yours, “<j 
Arthur S. Curtis, Pres. * 

( Appellant's note: the original of this story could not be reproduced * 
by photo-offset because it had been photostated and rephotostated so “ 
many times that the copy which appellant would have had to work from 
was quite faint. Therefore, the letter itself has been retyped.) ; 

A. 


(Filed Mar 20,1957 
Harry M. Hull, Clerk) 
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APPELLANT'S BRIEF, BRIEF APPENDIX AND APPENDIX (JOINT ) 





UNITED STATES COURT OF APPEALS 
= For The District Of Columbia Circuit 





United States Court of Appeals 
For the 

i ——————— eee Distriet of Columbia Cirextt 
: ier ALD ep ou 1957 
Syl b).SiriP 
di Foi ba 

ARTHUR S. CURTIS : 
: t/a A. S. CURTIS FEATURES SYNDICATE, 

Appellant, 
< v. 
TIME, INC., 

r Appellee. 


Appeal From The United States District Court 
For The District Of Columbia 


ARTHUR S* CURTIS 


816 National Press Building 
Washington 4, D. C. 


Counsel pro se 








(1) 
APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 

1. Did the trial court err in admitting into evidence 
at time of trial without formal proof and without stipulation 
materials which had been presented initially at a pre-trial 
at which only one party was present? And, was there further 
error in that the materials admitted were not the best evidence 
but only photostats and other copies of alleged best evidence, 
when there had been no proof that the originals were lost or 
not available? 

2. Did the trial court err in refusing to permit 
plaintiff to put into evidence certain documents and best 
evidence af tite work, through which he hoped to prove his 
case? | 

3. Is plaintiff's (appellant's) copyrighted, syndicated 
newspaper feature which ran for years in the Sunday Comic 
section in the Boston Globe, Pittsburgh Press, Seattle Times, 
Miami Herald, etc. entitled MEDAL OF HONOR protectabie literary 
property? | 

4, Did Time, Inc. become liable to Curtis (appeilant) 
when it rejected Curtis! Medal of Honor series and then a few 
years later published a Medal of Honor series produced by an 
advertising agency which had also earlier rejected Curtis! 
Medai of Honor series, when both series bore the same title. 


had the same underlying theme, central character, plot, story, 


(ii) 
dress of marchandiisé, ,eyubols, even to the technique of using 
cartoons to illustrate the stories, and were only colorably 
adifferent? 
5. Is Time, Inc. liable to plaintiff-appellant for 


"innocent" publication.if it is found that publication was 


without knowledge that the work of the advertising agency 


was a colorable imitation of the earlier work by the same 
title submitted to it by Curtis? 

6. Is it unfair competition for Time, Ine. to publish 
in the same cities where Curtis had published, a literary 
series by the same name, using the same underlying theme, 
central character, plot, story, dress of merchandise, 
including the device of cartoon illustrations, etc.? 

7- Did the Court below err in distinguishing as it did 


between Belt v. Hamilton Bank and Curtis v. Time, Inc.? 





QUESTIONS PRESENTED . . . . ©. + « « 2 a off 
JURISDICTIONAL STATEMENT . . oS ca 2 oe sf me. CS 
STATEMENT OF THE CASE .  . Cr a ee ee ee 
STATEMENT OF POINTS a e ° “ * . e ° . 10 
SUMMARY OF ARGUMENT . . . ° ° ° ° ° o o pas 
ARGUMENT 

I. Appellantts "idea" is protectable literary property . 16 


The author of a "comic strip" has a property right in 
his "idea" when its embodiment is novel and original, 
useful, and concrete, and is disclosed to another under 
circumstances which, reasonably construed, indicate 
that payment is contemplated if the "idea" is used 


Il.Appellant's"idea"is protectable literary property even 
though he included at the outset a set of facts found 
in a department of defense press release, because his 
final product was a syndicated, copyrighted newspaper 
feature series which ran in the Sunday funnies in the 
Boston Globe, Pittsburgh Press, Seattle Times, Miami 
Herald, etc. and contained other elements such as his 
hard work, thought product, and good luck in marketing 
Wis diterary produet «. « « & «© #» w wis * * eS 


b. Time, Inc. is liable because its own published series 28 
was a copy not of the government press release but of 

the Curtis dramatization of those releases. Justice 

Holmes in Bleistein v. Donaldson Lithographing Co., 188 
U.S. 239 at p. 249: ™ Anyone is free to copy the facts 
+ in the public domain. They are not free to copy the copy." 





III. Time, Inc. is liable to Curtis on the theory of 
appropriation of idea because the Foote, Cone and Belid- 
ing series, which the parties stipulate is what Time, 

» Ine. published, and which appellant earlier submitted 

to this Park Avenue advertising agency and which it 
rejected, is a colorable imitation of the Curtis series. 
Time, Inc. is liable even if it "innocently" published 

the eolorable tmitation. « “«' « « « « » » « «w= 36 


“ 





INDE X ( Cont'd.) 


2. Access by Foote, Cone and Belding; by Time, Inc......37 
3. SIMILARITIES BETWEEN THE TWO MEDAL OF HONOR SERIES...40 


a. Salient features of the Curtis " idea "..........40 
b. Similarities between the two "ideas" o 6 a me « OS 
oe, TAPPereiceés « 5 s« te Ss ese ee hUuwhUhrhU }!hlUrlhUhr Cz 
d. Comment ; es & = = wen o@ © © @ 48 
B. Time, Inc. is liable even if it"innocently" published. 46 


IV. TIME, INC. is liable to Curtis under the law of unfair 
Competition @ e e e e ° e e e e e s e e e e 50 


SUMMARY OF ARGUMENT. . . . .« © «© © © «© «© « « « 50 


1. The law of unfair competition is an expanding body of 

law which is constantly being adapted by the Courts to 

meet changing conditions. Its basis is old-fashioned 
honesty and faly play « s« «« «© ¢€ «© «© # «& «© B82 





2. Unfair competition applies to literary property 
and consists of creating a colorable imitation, 
palming off, unjust enrichment, etc.. . . . . 54 


3. The rule of Justice Pitney in A.P. v. I.N.S. 248 
U.S. 215 (1918) holds that where there are issues 
including copyrightability, material in the public 
domain, access and similarity, and unfair competition, 
the Court will settle the matter on the equitable 
theory of the honesty of the parties, namely unfair 


competition ? é ‘ ‘ . 5 . ‘ . . 55 
4a, To publish a colorable imitation of a comic 

strip is unfair competition er a ne ae ce 56 
4b.. Publication of the Time, Inc., series deceived 

Curtis! readers a” ‘ ‘ ‘ . ‘ * ® 59 
Ke, See Supra, pe e e e e e e e e e 50 


4d. To publish a feature by the same title after 
the first series has acquired a secondary meaning 





is unfair competition . . : : . : . « 61 = 

| a 

te, In markets reached first by Time, Inc. the 4 

defendant-appellee was in effect saying that Curtis - 

was the imitator rather than the originator ae” 64 K 
Justice Holmes,in A.P. v. I.N.S. . .. 65 


INDEX (Cont'd.) 


V. The District Court erred in admitting into 
evidence at the time of trial without formal proof 
and without stipulation a large number of alleged 
exhibits which were not the best evidence and there 
was no showing that the alleged originals were lost 
or not available; and this material was first 
introduced at a pre-trial exhibit at which only one 
party was present - the defendant . e ° ‘ 


VI. The District Court erred in excluding evidence 
with which plaintiff hoped to prove his case 
in chief e e e e e e e e e hd 
VII.The District Court erred in distinguishing 
as it did between Belt v. Hamilton Bank and 
Curtis v. Time, Inc. " ° ° ° ° ° ° 
VIII.Although this is not a copyright infringement 
action,appellant should still be entitled to 
legal protection. of his property . ‘ ° 
CONCLUSION e e. . a oe ° e e o e o- e 
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The United States Court of Appeals for the District of 
Columbia Circuit has jurisdiction of the appeal under Title 28 


of the U. S. Code, section 1291. 


STATEMENT OF THE CASE 

The complaint states three grounds in this cause of action 
against Time, Inc., viz: (1) appropriation of literary idea 
without compensation therefor; (2) unfair competition; and, in 
the event that the Court should find that Time, Inc. was 
innocent of appropriation with knowledge, (3) liability for 
"innocent" publication of an appropriating work colorably 
imitating appeliant's copyrighted, syndicated newspaper feature 
series entitled MEDAL OF HONOR. 

Appellant published and showed his copyrighted, syndicated 
newspaper series to Time, Inc., and to Foote, Cone & Bediing, 
an advertising agency, in the years 1946-1948, prior to appearance 
of the Time, Ine. series (1951-1953). The parties stipulated 
that the Time, Inc. series was produced by Foote, Cone & 
Belding and distributed by the Government as part of a bond 
drive. Both Time, Inc, and Foote, Cone & Belding rejected 
the Curtis proposals, whieh sought in the one case to produce 
a similar series for Time, Inc. and be paid for same, and in the 
other case to produce an adapted series for advertising purposes 


for Foote, Cone & Belding and be paid for same. Subsequent to 
| e ‘ye 
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the foregoing events, the Foote, Cone & Belding series 
appeared and was published by Time, Inc. 

The case came on for trial without a juny in the U. S. 
District Court for the District of Columbia. _ ‘The District 
Court EXCLUDED from the evidence: (1) Appellant's evidentiary 
matter which would have proved that Curtis submitted his 
series to Foote, Cone & Belding prior to their own similar 
series; (2) best evidence of the published series; (3) other 
data relevant to originality, publication, distribution of the 
series; and (4) all evidence as to amount of damages. (See 
infra, pp. 70-77. The District Court ADMITTED into evidence 
without formal proof a mass of unverified visual material which 
had been placed in the record by Time, Inc. at a pre-trial in 
which only one of the parties was present - Time, Inc. (See 
infra, pp. 66-70) 

Time, Inc. failed to bring forward at the triai the only 
witness who knew the facts, Foote, Cone and Belding, who 
prepared the series which Time, Inc. published. 

The District Court found for Time, Ine. and dismissed 


appellant's complaint. 


This is an appeal from the judgment of the District Court. 
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FACTS OF THE CASE 

1. Origin of the Curtis MEDAL OF HONOR Series 

During the Academic Year 1944-1945, while serving as 
Civilian Instructor in the Department of English, History and 
Government at the United States Naval Academy, Annapolis, 
Maryland, appellant, Arthur S. Curtis, conceived the idea of 
devising a literary series dealing with the Congressional Medal 
of Honor which would begin with the bare words of the citation, 
but would be so novel in its dramatization that it could be 
published regularly as a copyrighted, syndicated newspaper 
feature in the Sunday comic section of great daily newspapers 
where it would be read by millions, including the children of 
America. 

Curtis began with material in the public domain, consisting 
of mimeographed press release handouts of military citations 
issued by the Defense Department. He gave to these a literary 
treatment for the purpose of developing a novel, original, 
concrete and useful work which would have wide acceptability, 
and which would make understandable to the average man and to 
children the bare words of a military decoration. The final 
literary product came to be a copyrighted, syndicated newspaper 
feature having a single title, MEDAL OF HONOR, a consistent 
underlying theme, central Acmen, standard plot, and uniform 


dress of merchandise characterized by certain visible indicia, 


such as cartoon illustrations, etc. 


& 
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2. fhe Final Product Was a Unique Work 

The originality of the Curtis presentation is shown in 
letters which are in the record and by the wide publication 
of the series. A letter to Curtis dated November 28, 1948, 
from the White House reads (S=ter Appendix) 

"The President asks me to thank you for the 
Medal of Honor strip. Your artist certainly 
did a fine job in bringing to life the story 
of Pharmacist's Mate George Edward Wahlen. 
Congratulations to you and to him." Signed, 
Charles G. Ross, Secretary to the President. 

That the Curtis presentation was an entirely different 
thing from the mimeographed press release issued by that office 
is recognized in a letter dated May 24, 1945, from the Bureau 
of Puble Relations, War Department, signed by the Deputy 
Director, Colonel James R. Pierce, which said “Brief Apnendix) 

"Dear Mr. Curtis: 

Any of your mounted strips that you send 

us of the feats of the Medal of Honor winners 
will be distributed to their next of kin with 
an accompanying letter from Generali Parks." 

3. It had a Permanent Significance 
In the same vein is a letter dated January 13, 1947, from 


the Acquisitions Section, The Library of Congress, to Curtis, 


signed by Verner W. Clapp, then Director, which reads (‘Brief App.) 


"The syndicated series of illustrated stories on 

the background of each award of the Congressional 
Medal of Honor is not only of historical interest 
but an admirable step in acquainting the public at 
large with the historical facts connected with 

acts of heroism. It is indeed within the Library's 
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province to preserve the originals of such 
materials for posterity, and if you care upon 
completion of the series to present these 
drawings to the Division of Prints and 
Photographs, the Library will regard them as 
a notable addition to its resources. 


"I very much hope that you will find an adequate 
way to provide for continuation of the series to 
its completion and that your effort to arouse 
interest in this historical project will be 
successful." 


4. It was used by the Government Itself 
A story produced by Curtis describing the Tokyo Raid was 


distributed by the Air Force on the Fifth Anniversary of the 
Doolittle Raid. (See letter to Curtis, dated June 6, 1947, 
Brief Appendix.) This was distributed, bearing Curtis! copy- 
right markings, to 1200 newspapers and wire services. A 

story produced by Curtis, and bearing his copyright markings, 
was distributed by the Navy for Naval. Reserve Week program 
to 11,000 weekly publications.(See letter to Curtis, dated 
May 28, 1947, Brief Appendix.) 


5.it was widely known and used in literary and 
advertising circles. 


Curtis promoted his syndicated, copyrighted feature widely 
in the publishing, sceaustenne, and related trades. Great daily 
newspapers using it as a regular feature and publishing it in 
blach and wnite or else in color in the Sunday Comic Section 
included the Boston Globe, Pittsburgh Press, Seattle Times, 


Miami Herald, Annapolis Gazette, Valley Morning Star{Texas).,etc. 
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thus giving it a coast-to-coast quality. Mr. Hearst 
considered securing the feature for all of his newspapers 
( See letter to curtis, dated June 8, 1948, Brief Appendix.) 
The Chicago Tribune likewise considered using it ( See 
letter to Curtis, dated December 1, 1948, Brief Apperdizx.) 
Curtis published several books and/or magazines and prepared 


a radio-fTV show on the same general theme ( J.A. ) 


6. It was submitted to Time, Inc. 

Time, Inc. was one of the publishing firms which Curtis 
sought to interest in his MEDAL OF HONOR series. The 
correspondence shows (J.A. ) that Curtis submitted a 
number of ideas all tonsisting of adaptations to the format of 
Time, Inc.'s publications and the possible editorial whims of 
its editors, all dealing in some way with the MEDAL OF HONCR 
strip or véeriations of it. Since only that variation which 
was published by Time, Inc., ie Heroines here, appellant 
refrains from an analysis of all of the ideas submitted, and 
refers the Court to the comparison between Curtis! series and 
the Time, Inc. series, infra, pp. 40-46. 

That a number of people at Time, Inc. saw the series is 
shown clearly by the letters, some of which were addressed to 
the principal executive of the corporation, Henry Luce, Sr., 
and one of which passed on a greeting to his new daughter-in- 


law, with whose brother appellant had been a college acquaintance. 
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Because this letter contained a personal message, it seems 
reasonable to assume that Mr. Luce saw the letter and material 
personally. In one of the letters rejecting the series, 
Emeline B. Nollen, Assistant to the Publisher, gave as a 
reason ( See letter to Curtis, dated Deeember 13, 1946, 
page J.A.) 

"..eit would not be feasible to make an 

exception for the syndicated war heroes 

feature you describe, which, because of 


its comic strip nature, seems especially 
outside LIFE's province." 


7. It was submitted to Foote, Cone & Belding 


Foote, Cone and Belding was one of the advertising 
agencies approached by Curtis for possible use of the MEDAL OF 
HONOR syndicated, copyrighted newspaper feature in an 
advertising program, and ge to Curtis in a letter 
which said ( See § letter to Curtis, dated October 24, 1946, 

<Budtef Appendix.) 
"Dear Mr. Curtis: 


"Thank you for submitting the MEDAL OF HONOR 
strip idea for our consideration. 


"we have examined it very carefully and 
considered accounts on which it might 
possibiy be used but, regretfully, have 
come to the conlusion that it doesn't fit 
into any of our current plans. 


"Thank you for your courtesy in bringing this 
to our attention. 
Sincerely yours, 


/s/ William E. Berchtold 
Vice President" 
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8. Foote, Cone & Belding then produced a 
series which Time, Inc. published 


Subsequent to all of the foregoing events, and without 
reference or payment to Curtis, Foote, Cone & Belding produced 
a Medal of Honor Series which was widely distributed by the 
Treasury Department to the same markets to which Curtis had 
offered his MEDAL OF HONOR series, ard Time, Inc. published 
this Foote, Cone & Belding series, which had the same name, 
central theme, distinguishing indicia, etc., and usuaily 
contained cartoons, in its publications. (For an analysis and 
comparison of the Curtis Series with the Foote, Cene & Beiding 
series, see infra, pp. 40-46, ) 


9. Time, Inc. thus appropriated Curtis! 


idea and unfairly competed. 


Time, Inc. sold its magazines in the Boston, Pittsburgh, 
Seattle, Miami, Annapolis and other markevs where Curtis had 
developed readers for his own series, and in markets whicn he 
might logicaliy hope to develor readers. 

Time was thus in effect sexines "Yere is another Medal of 
Honor series; it is better than Curtis’ series because it has 
the sponsorship of the U. S. Government. Instead of reading 
Curtis! inferior series in a newspaper, why not buy Time 


Magazine and get the better series whose authenticity is 


vouched for by the UT. S. Government?" 
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All of this could serve only to damage Curtis in the eyes 


of his readers and in loss of his possible markets. It was, in 
effect, an appropriation of the title, central theme, plot, 
story, dress of merchandise, and other eubodiments characteristic 
of the idea presented by Curtis to Time, Inc. And, it was 


unfair competition. 


STATEMENT OF POINTS 

The Court below erred in dismissing the action and finding 
for defendant because: 

1. The Court erred in admitting into evidence at time 

of trial without formal proof and without stipulation a 

mass of unverified visual materials which was not the 

best evidence but only purported to be photostats and 

reproductions of other material; and it further erred in 

that it permitted admission when this material was first 

introduced without stipulation at a pre-trial at which 

only one party was present - the defendant. 

Cs The Court erred in excluding at the time of trial 

various documents which plaintiff-appeliant sought to 

introduce in order to prove his case in chief. 

3. AS @ result of the foregoing errors, the Court 

committed a third error in considering the material 

erroneously admitted, md in failing to consider the 

material erroneously excluded, when arriving at his 


judgment in this case. 
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4. The Judgment of the Court is contrary to the over- 
whelming weight of the facts. 

| 5. The judgment of the Court is contrary to the over- 
whelming weight of the law. 
6. The Court's holding that plaintiff-appellant's “idea” 
as expressed in his subitished, syndicated, copyrighted 
newspaper features series was too vague to be protected, 
is contrary to the law and the facts peculiar to this 
case. 
7- The Court erred in distinguishing in the manner in 
which it did between Belt v. Hamilton Bank and Curtis v. 
Time, Inc. 
8. The Court erred in not finding Time, Ine. liable to 
plaintiff-appellant for appropriation of literary idea 
and unfair competition. 
9. The Court erred in refusing to receive evidenze on 


the subject of damages. 


SUMMARY OF ARGUMENT 
The Mutt and Jeff Case (Fisher v. Star Co., 231 N.Y. 
414, 132 N.E. 133, ALR 937, Cert. Denied 257 U.S. 654, 65 L. 
ed. 419, 42 S. Ct. 94.), an early case, held that a comic 
strip is property protectable at law. The modern comic 


strip may be any number of kinds of literary property. 
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It may be a gag a day; a detective series; a hillbilly strip; 
a historical illustrated story with an Arthurian setting; a 
series of incredible illustrated facts. It may deal with 
real rather than fictional people, such as for example, 
Medal of Honor men. An author who produces a "strip" 
which teaches to children and other readers a love of the 
American flag and an admiration of the men who fought and 
died for it should certainly for this reason get no less 
protection in the Court for his literary creation than one 
who deals in other literary themes when both appear side by 
side in the Sunday Funnies. Time, Inc. has certainly 
printed more incredible facts than it has printed news stories 
or profiles of Medal of Honor winners, yet this is not a 
license to Time, Inc. to reproduce a facsimile of "Believe 
It Or Not” and publish it under that name. The same rule 
should hold for "Medal of Honor." 

1. Appellant's syndicated,copyrighted newspaper 
feature, "Medal of Honor” which appeared reguiarly in the 
Sunday Comic Sections of the Boston Glcbe, Pittsburgh Press, 
seattle Times, Miami Herald, etc. is sufficiently novel, 
original, concrete and useful to be entitled to protection 
by the Court under the law of ideas. 

2. The foregoing (1) is true even though Appellant 


began his literary creation with mimecgraphed press releases 
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issued by the government, since his final product includes 
not only the information contained in these releases, but his 
hard work, his thought, and his good luck. 


3. Time, Inc. is liable for appropriating the appellant's 


‘ literary idea in that it published a continuing magazine 
. series, by the same title, in the same cities, with the same 
underlying theme, central character, plot, story, dress of 
merchandise, down to the details of using cartoon iliustrations, 
ys and only colorably varied, when the oe aaa between 
: Time, fae. and Curtis shows that Curtis had previously offered 
a his series’ to Time in various formats and variations under 
: circumstances where payment was expected if the idea were 
7 used. 
4, Time, Inc. is liable to Curtis under the laws of 
‘ unfair competition, since it is unfair competition vo publish 
in the same cities in which Curtis published his own feature, 
i a similar feature by the same name and only colorably 
different from that of Curtis. Further, Time, inc. is 
liable because the public was confused. 
‘4 5. Time, Ine., is‘ liable even though the material which 
» it published was eran Be Foote, Cone and Beliding, a Park 
. Avenue advertising agency, since the letters clearly dues 
> that Foote, Cone and Belding had been offered and had 


rejected the Medal of Honor series five years before it 
produced the one which Time, Ine. published. As to who should 


reap the harvest for the hard work which Curtis expended in 
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the intervening five years, in publishing, promoting, 
distributing the Medal of Honor series so that the public 
came to accept it, certainly Curtis should reap rather than 
Time, Ine. and Foote, Cone and Belding. 

6, Failure of Time, Ine. to produce the only witness 
who knew all of the facts about the series which Time, Inc. 
published - Foote, Cone, and Belding, which the’ parties 
stipulated produced it, and whose rejection letter is part 
of the appendix of this brief - and failure of Foote, Cone 
and Belding to come forward at the time of trial, indicates 
that whatever evidence that such a witness would have 
produced would have been unfavorable te Time, Inc. 

7. It was error to admit into evidence without formal 
proof and without stipulation a mass of unverified material 
allegedly copies of cther unverified material, especially 
when there had been no shewing that the best evidence, the 
originals, were not available; and it was further error to 
admit these materials when they had been brought into the 
case at a pre-trial proceeding without stipulation, at which 
only one party was present. 

8. It was error to refuse to permit appellant to put 


into evidence the best evidence of his work and cther 


materials with which he sought to prove access, simiiartty, 


originality and novelty, usefulness, publication, distribution, 
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promotion of his copyrighted syndicated newspaper series, 
so that he might prove his case in chief. 

9. The District Court erred in distinguishing as it 
did between Belt v. Hamilton Bank and Curtis v. Time, Inc., 
since the idea for a syndicated newspaper feature sufficiently 
concrete te have an established title and be published 
simultaneously in large Sunday Comic Sections is concrete 
enough te be protected. Further, a victim who has shown 
his property to two persons with the intentions of making a 
sale, should be abie to collect from the one who negotiated 
for the property and later stole it and aliso from tne one who 
merely inspected it and then stoie it, since in both cases 
the horse is gone from the stabie. 

10. This Court should reverse the District Cour 


and find for Appellant with damages cf $10,000, plus 


and interests. 
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ARGUMENT 


APPELLANT'S "IDEA" IS PROTECTABLE LITERARY PROPERTY 
The law should protect as literary property Curtis! 
idea for a syndicated, copyrighted newspaper feature 
which appeared regularly as conceived by him under the 
name MEDAL OF HONOR, and was characterized by an 
underlying central theme, central character, plot, 
story sequence, indicia of authorship, and dress of 
merchandise, including use of words anc cartoon 


illustrations to tell a story. (See infra, pp. 40-46) 


A. A property right has been held to exist in "comic 


strips," or cartoons. 


"Comic strips," consisting of cartoons plus words, were 
held to be protectable literary property in Fisher v. Star Co., 
231 N.Y. 414, 132 N.E. 133, ALR937, Cert. Denied 257 U.S. 654, 
66 L Ed 419, 42 S. ct. 94 (1921). "Bud" Fisher, creator of 
"Mutt and Jeff," a former employee as cartoonist of the Star, 
was permitted by the Court to enjoin someone employed by the 
Star to imitate the cartoon series. Said Judge Chase: 


"If appellant's employees can so imitate the 
work of the respondent that the admirers of 
"Mutt and Jeff".s will purchase the papers 
containing the imitations of the respondent's 
work, it may result in the public tiring of 
the "Mutt and Jeff" cartoons by reason of the 
inferior imitations or otherwise, and in any 
ease financial damage to the respondent and 
an unfair appropriation of his skill and the 
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"“selebrity acquired by him in originating, 
producing, and maintaining the characters 
and figures so as to continue the demand 
for further cartoons in which they appear." 
(132 N.E. at p. 139) 


B. There can be property right in an "idea." 
This Court decided in Belt v. Hamilton National Bank, 210 F. 





2d 706 (1953), that there could be property right in an idea. 
In that case, Belt presented an idea, with some detailing, for 
a radio series involving high school bands, to the Hamilton 
National Bank, under circumstances where payment was expected if 
4 used. The bank subsequently sponsored a comparable series 
without reference to or payment to Beit. In holding that Belt 
was entitled to collect, Judge Fahy, speaking for a Court 
compesed of Circuit Judges Clark, Bazelon, and Fahy, said: 
. "The problems presented are new in this 
jurisdictions but consideration of cases 
decided by other courts and of principles 

. involved leads us to ecenclude that a person 

has such a property right in his own idea 

as enables him to recover damages fcr its 

appropriation or use by another when the 

idea is original, conerete, useful, and is 

disclosed in circumstances which, reasonably 

construed, clearly indicate that compensation 

is contemplated if it is accepted and used.” 

(210 F. 2d at p. 708.) 
Novelty is a question of fact. (Ibid, p. 708) 
r Whether concreteness is a question cf fact was not settled 


by the Court, (Ibid, p. 708}, which said: 


. "Tf the idea had merely been to broadcast 
programs of selected student talent, it would 
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*have been too general and abstract, and perhaps 
would also have hacked newness and novelty. On 
the other hand, had the plan been accompanied with 
a seript for each broadcast, it would have been 
sufficiently concrete. Some opinions indicate 
that such detailing is essential. See O'Brien 
v. RKO Radio Pictures, D. C. S. D. N. Y., 68 F. 
Supp. 13, 14, where it is said: 'It is the means 
of expressing these ideas rather than the ideas 
themselves which warrant protection.! See also, 
Bowen v. Yankee Network, D. C. Mass., 46 F. Supp. 
62, 63 where it is stated: 'Such a right can only 
exist in the arrangement and combination of the 
ideas, i. e. in the form, sequence and manner in 
which the composition expresses the ideas, not 
the ideas themselves.! We think, however, that 
in the field of radio broadcasting concreteness 
may lie between the boundaries of mere generality 
on the one hand, on the other, a full script 
containing: the words to be uttered and delineating 
the action to be portrayed. Where the pian is 
for a series of broadcasts the contents of which 
depend upon selection of talent at different 
times, 2 detailed program cannot be presented at 
the preliminary stage of negotiations. This 
should not\in an of itseif deprive the originator 
of a property rignt in his plan. See Cole v. 
Phillips H. Lord, Ine. 262 App. Div. 116, 120, 

28 N.Y.S. 22 404, 409; Stanley v. Columbia 

Broadcasting System, 35 Cal, 2d 653, 221 P. 2d 73." 


B(1) Plaintiff's copyrighted, syndicated feature 
meets the test of novelty set by Belt v. Hamilton National Bank. 


Plaintiff began his researches with press releases of 
military decorations issued by the defense departments. This 
material is available to everyone, including the large dailies 
which have correspondents in Washington, and to whom Curtis 
eventually sold his final product. By research and use of his 
imagination, energy and resourcefulness, Curtis developed these 


press releases into such an arrangement that they were published 
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regularly in the Sunday "Comic Section," along with the 
notoriously most original stories in the paper, such as, 
"Mutt and Jeff," "Little Abner," "Blondie," "Little Orphan 
Annie,” "Prince Valiant," "Dick Tracy," and so forth. 

The conception offered to Time, Inc. was not the press 
release with which plaintiff begar. These were as available 
to Time, Inc., as to Curtis. What was offered to defendant 
included, among other ideas, the published, copyrighted 
syndication, which the editors of Time, Inc., could see was 
original enough to be bed-fellows in the comic section with 
internationally famous cartoons. 

Plaintiff argues that his idea, as embodied in the strip; 
was sufficiently original to meet the test of Belw v. Hamilton 
National Bank and therefore was protectable Literary property. 

B(2) Plaintiff's "Idea," as embodied in the strip, 
meets the test of concreteness as laid down in Belt v. Hamiiton 
National Bank, etc. 

In Seit v. Hamilton Naticnal Bank, the Ceurt set ferth an 
itemization of elements cf the idea with which Belt came to the 
Bank by way of demonstrating concreteness of Belt's idea. The 
detailed analysis of Curtis! conception is found in the discussion 
of similarities where plaintiff's version and defendant's version © 


are viewed and compared (infra, pp. 40-46). We set forth here 


only the skeleton view of the feature. 
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Curtis submitted to defendant previously 
published stories in comic strip form. 

This was no rough draft or cursory outline. 
It was a finished product, bearing 
plaintiff's copyright markings. It is 
difficult to see how any idea could be 

more concrete than this. 


fhe "idea" as presented to Time, Inc. had 
an established title, MEDAL OF HONOR. » 


It had. an established central theme - the 
radiant glory of the Medal eof Honor itself 
as a symbol of individual heroism on the 
field of battle in the face of the enemies 
of this nation. 


It had a central character who appeared in 
all of the stories - a Medal of Honor winner, 
always different as to which winner, but 
always: the same central character. Winners 
of other medals, such as silver star, D.F.C., 
were omitted. 


It carried an identifying symbol - the five 
pointed star of the Medal of Honor itself, 
with the American Eagle perched astride the 
word Valor, and above this the ribbon of the 
decoration. 


It contained illustrations complete enough 
to be printed in the Sunday funnies without 
change. 


It carried the story fcrward with words and 
illustrations. 


It contained ‘the name of the author, "by A. 
S. Curtis." 


The merchandise was dressed simply into a 
literary product which would tell the reader 
at a glance what he was about to read. The 
title, the medal, the profile of the central 
character, the cartoon, the indication of 
authorship, announced that this was another 
story of finest heroism, done in words and 
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pictures, by A. S. Curtis. This the reader 
was apprised of without reading anything, but 
merely at a glance. 

The idea of Belt as presented to Hamilton National Bank was 
an unpublished plan for a radio series. Curtis presented to 
Time, Inc., a literary product complete in detail, already 
published as a copyrighted, syndicated feature by major daily 
newspapers. Plaintiff urges that the test of concreteness was 
met by the submitted material. 


B(3) Curtis! idea as embodied in the strips was a 
useful idea which he found marketable and for which he received 


money. 
Belt v. Hamilton Bank held that an idea, in addition 


to being novel and concrete, must be a useful idea (Supra). 

The testimony in the Curtis case brought out that plaintiff 
sold the use cf the feature to the Boston Glebe, Pittsburgh 
Press, Seattie Times, and the other newspapers. Thus, 
publishers to whem the press releases with which plaintiff 


began are equally available, paid plaintiff for each story of his 


which they ran. This was a reward for his hard work and his 


final product. 

Time, Inc., also found that the idea was a useful one, as 
can be seen by the Foote, Cone & Belding version, which they 
printed. Foote, Cone & Belding also found that the idea was a 
useful one, as did the United States Government, which issued the 


Treasury series on the Medal of Honor. 
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Plaintiff contends, in view of the sale and use of the 
feature piior to use by Time, Inc., as well as the use made of 
it by Time, Inc., that the test of usefulness, set forth in 
Belt v. Hamilton National Bank, is met by his copyrighted, 


syndicated newspaper series, MEDAL OF HONOR. 


B(4) Plaintiff's idea was disclosed to defendant 


under circumstances which,reasonably construed, clearly 
indicates that compensation is contemplated aft te 2S 
accepted and used. 


The Belt case hold that in order to be protectable, an idea 
must not only be original or novel, concrete, and useful, but 
must be disclosed to defendant under circumstances which, 
reasonably construed, clearly indicate that compensation is 
contemplated if it is used. 

The letters between Time, Inc. and Curtis, reasonably 
construed, clearly indicate that payment was expected if Time, 
Inc. used the series (J.A. ), or any adaptation of same. 
Curtis was avowedly seeking new markets for his literary 
creation, and this was his reason for submitting materials to 
Time, Inc. 

The letters speak for themselves on this point. Payment 


was clearly expected if the idea were used. 


Conclusion to Argument I 


The idea which Curtis presented to Time, Inc. was 
protectable literary property, and it meets the test of Belt v. 


Hamilton National Bank, for it was sufficiently original and 
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novel, concrete, useful, and was submitted to Time, Inc. under 


circumstances which, if reasonably construed, would tndicate 


that payment would be forthcoming if the idea were used. 


II. APPELLANT'S IDEA IS PROTECTABLE LITERARY PROPERTY 
EVEN THOUGH THE RAW MATERIALS USED IN CREATING THE 
COPYRIGHTED, SYNDICATED NEWSPAPER FEATURE INCLUDED 
MIMEOGRAPHED PRESS RELEASES OF CITATIONS WHICH 


WERE ISSUED BY THE DEFENSE DEPARTMENTS. 


A. Curtis' final product was Legally provectable 
although the original press release was not, because of what 
Curtis had added to the press release. 


Frose raw materials with which appellant began which 
consisted of mimeographed press releases of military decora- 
tions available at the defense departments are free for all to 
use, and are or should be in the public domain as to their 
original contents. 

But appellant contends that his final product is no longer 
in the public demain consisting as it dces of his adaptation of 
this raw material into a marketable literary feature which 
represents his time, effort and thought product. 

Newspapers to whom the press releases were available free 
of charge, paid money to appellant for the right to use his 
final product and they published his copyrighted, syndicated 
series in that part of the newspaper most noted for its 


originality and novelty, along with such internationally known 





imaginative literary creations as "Mutt and Jeff," "Little 
Orphan Annie,"® "Little Abner," "Dick Tracy," "Blondie," etc. 

Appellant requests that the Court take judicial notice 
of the fact that mimeographed press releases issued by the 
defense departments are not published by newspapers in the 
"comic section" of the Sunday papers in four colors; and 
appellant further requests the Court to invoke the resulting 
reasonable presumption that whatever is pubiished in the color- 
comic sections of the Sunday newspaper would necessarily be an 
entirely different literary product from & mimeographed govern- 
ment press release. 

The government itself recognized by its acts that 
appellant's syndicated, copyrighted newspaper series was 
different in character from the raw material issued as a press 
release. The letter to Curtis from Colonel Pierce, supra, 

Pp. 5 » stated that the War Department, which issued the 
mimeographed citations to Curtis in the first instance, would 
now distribute his final product to the next of Rin of Medal of 
Honor men with an accompanying letter from General Parks, 
Director of Public Relations. The Air Forces, which issued 

the Doolittle citations in the first instance to Curtis, 


distributed to 1,200 newspapers and wire services on the Fifth 
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Anniversary of the Tokyo Raid Curtis! dramatization in words 
and illustrative cartoons the deeds of the Tokyo Raiders (Bis? 


The Navy, which issued the mimeographed citation of Pharmacist's 
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Mate Bush in the first instance, distributed Curtis! picturiza- 
: tion of this Medal of Honor story to 11,000 weekly publications, 
. and paid Curtis for such one-time use of his previously published 
. es 


story of this fine ee hero ¥Brict Appendix) 

The authorities are in accord: with the argument presented 
above. 23 A.L.R. 244 carries an Annotation on Literary or 
Artistic Property Rights, and in it we read: 


"If an author or composer merely copies some- 
thing from the public domain his work is not 
original and he has no interest which may be 
the subject of motion picture, radio or 
televisicn rights. Everyone is free to use 
the materials in the public domain and no one 
can claim the exclusive right to them by 
incorporating them in a literary or musical 
works « « ips B64). « « 

* tHowever, wnere a work contains both original 

and unoriginal material or effort, the author 
or composer is protected with respect to what 
is original. United States. MeCaleb v. Fox 

Film Corp. (1924 C.A. 5th La.) 299 F. 483 
Sheldon v. Metro-Goidwyn Pictures Corp. (1935, 
C.A. 2d NY) 81 F. 2d 49, cert. den. 298 US 669, 
80 L. Ed. 1392, 56 S. Ct. 8353 International 
Film Service v. Affiliated Distributors, inc. 
{1922 DC NY) 283 F. 229. Califcernia. Goiding 
v. R.K.O. Pictures {1950} 35 Cal. 2a 690, 2212 
F. 2d 95. New York. O'Neill v. General Fiim 
Co. (1916) L71l App. Div. 854, 157 N.Y.S. 1028. 


"and where he used old materials in creating a 
* new work or product of the mind, the work may 

sometimes be protected as a unit even though 
the old material was free to all. Stephens 
v. Howell Sales Co. (1926, D.C.N.¥.) 16 F. 2d 
805. Stanley v. Columbia Broadcasting System 
{1950} 35 Cal. 2d 653, 221 P. 2d 73, and Kovacs 
v. Mutual Broadcasting System (1950) 99 Cal. 
App. 2d 56, P 2d 108." 
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In literature it — been said that the whole is generally 
greater than the sum of its parts. If one borrows twenty in- 
cidents from the public domain and combines them in a new 
sequence to tell a story, he has not only the twenty old 
elements but also the new element of the plot or sequence of 
events which is protectable literary property. Something of 
the author himself is added to the elements wit which he works. 


"Originality in dealing with incidents familiar 

in life or fiction lies in the association and 
grouping of these incidents in such a manner 

that the work under consideration presents a 

new conception or novel arrangement." 

O'Rourke v. RKO Radio Pictures, Inc. (1942 D.C. Mass.) 
44 F.Supp 480, at p. 483, citing 18 CJS, Copyright 

and Literary Property, Sec. #113. 


In De Acosta v. Brown and Hearst Magazines, Inc., l46F 
2d 408, cert. den. 65 S.Ct. 1197, 325 U.S. 862, 89 L.Ed. 1933 
and 65 S. Ct. 1198, 325 U.S. 862, 89 L.Ed. 1983 (1945)(CCA 
2d N.Y. 1944), the Court said: 


" . . -original treatment of the life of a 
historical character, like such treatment 

of any material even in the public domain, 

is entitled to protection against appropriation 
by others, Sheldon v. Metro-Goldwyn Pictures 
Corp., 2 Cir. 81 F.2d 49, 53, 543 Cert. denied 
298 U.S. 669." 


Stanley v. C.B.S., 221 P. 2d 73, cited as authority in 


the Belt Case by this Court, says at p. 79: 


"It may be conceded at the outset that there 

is nothing new in a play broadeast over the air; 
it may also be conceded that there is nothing 
new in the use of the words,'Hollywood Preview! 
in connection with the showing to the 
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"public of a motion picture; it may also be 
-noted that audience participation, as such, 
is not new to radio. But when alli of these 
elements are joined to make one idea for a 
radio program, it is the combination which 
is new and novel." 


And now Judge Carter continues with the above, using words 
which appeliant contends are applicable to the case of Curtis v. 
Time, Inc.: 


"An author who takes existing materials from 
sources common to all writers, arranges and 
combines them in a new form, giving them an 
application unknown before, is entitled to a 

- copyright, notwithstanding the fact that he 
may have borrowed much of his materials and 
ideas from otkers, provided they are assembled 
in a different manner and combined for a 
different purpose, and his plan and 
arrangement are a real improvement upon 
existing modes; for the labor of making these 
selections, arrangements and combinations has 
entailed the exercise of skill, discretion and 
creative effort. Edwards & Deutch Lithographing 
Co. Ve BOOrman, 7 Cir.s., 15 F. 22 35. "IE the 
author has accomplished a unique and useful 
result through the application of intellectual 
labor and literary or artistic skill, his work 
is entitled to a copyright which will protect 
the plan, arrangement and combination of the 
materials therein, even though all the materials 
of such work, or some parts of its plan, or the 

“ arrangement and modes of illustrating the subject 
matter thereof may be found separately, or ina 
different form or setting, or in a different 
combination in other distinct works.! Bail, The 
Law of Copyright and Literary Property, p. 2k7. 
Barsha v. Metro-Goldwyn Mayer, 32 Cal, App. ca 
556, 90 P. 2d 371. It has been previously 
pointed out that an author's right in the fruits 
of his intellectual labor at common law is even 
broader than that which he has under the law of 
copyright." 
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B: Time, Inc. is liable to appellant because its 
published series was not a copy of materials in the public 
domain, but was a copy of the Curtis dramatization of those 


materials, 

The District Court's holding that anyone may write about 
the lives of Presidents of the United States and Medal of Honor 
winners is not only undisputed by appellant, but appellant 
contends that this has nothing to do with Curtis v. Time, Inc. 
The issue in instant case 1s not whether Time, Inc. may go to 
the mimeograph citations and write storges about Medal of Honor 
winners. Time, Ine. has done this many times, and published 
news stories and profiles of individuals. 

But in Curtis v. Time, Inc., the parties have stipulated ©» 
that the series in question was not produced by the staff of 
Time, Inc., but was produced by Foote, Cone and Belding, an 
advertising agency which had been offered the Curtis material 
and rejected same, (supra, pp. 8 _ ), then without reference 
to or payment to Curtis, produced a series by the identical 


title, MEDAL OF HONOR, usifig the same underlying theme, centrai 


character, plot, story, visible indicia of authoriship, dress of 


merchandise, even down to the details of using cartoon 
illustrations (see infra, coyparison of Curtis! strip and the 
Foote, Cone and Belging production, infra, pp. 40-46 ), designed 
for the same markets as the Curtis copyrighted, syndicated news- 
paper feature. Time, Inc. published the Foote, Cone and 


Belding series in its magazines in the same cities where readers 
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had come to expect such a series would bear the words, "by A. S. 
Curtis." 

What Time, Inc. was doing here was not exactly going to 
the public domain for its dramatization. Time, Inc. was party 
to a transaction where the other party was going to the Curtis 
material for the conception of a literary presentation down to 
almost the smallest detail. They: were copying net the original, 
but the Curtis version of the original. In the words of Oliver 
Wendel Holmes, this was forbidden, for the great Philosopher 
said, in the case of Bleistein v. Donaldson Lithographing Co., 
188 U.S. 239, 249, 238. 298, 47 L. Ed. 460 (1903) (188 U.s. at 
P. 249); 


"Anyone is free to copy the facts in the public 
domain, They are not free tc copy the copy.* i/ 


If the Courts wiil not protect the final product of an 
author who adds enough of himself to a government press release 
so thay his conception is a marketable product in the most 
exclusive iiterary market in the world, the Color Comic ome oe 
of the Sunday papers, then the prenter fool that author who does 
not turn his tcil to materiais which are not free booty and from 


which he has some possibility of earning his bread. Then, truly, 


would the government's public relations program be at a standstill, 


except in a world of fools. And, anyone with a printing press 


would have as a free labor market ail of the great writers of the 


Ly This case involved pictorial illustrations for circus posters 


representing actual groups of persons and things described as 
Atawdry pictures" by the lower Court. 
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day who were duped into looking at a government handout. That 
the custom in the literary world is contrary to such a legal 
precept, this Court may well take judicial notice of in that 
copyright markings and names of syndicates appear throughout the 
newspapers, protecting the form of expression of the writers of 
our day. The intellectual product of these great writers is 
paid for by publishers who use their work. Without legal 
protection, their work would be free bounty and the principle 
underlying equity that a man shall have the benefits of the 
fruits of his own labors, would be violated. 

The Supreme Court of the United States has spoken most 
audibly, at least twice on the foregoing subject, once in 
Callaghan V. Myers, and again in Associated Pres v. Interna- 
tional News Service. We must look at these cases now, and it 
Will aid this Court to consider, between these two federal cases, 
a State case, High v. Trade Union Courier. 


CALLAGHAN V- MYERS (1888), 128 U°S° 617, 
32 Le. Ed. S47, 9 S. Ct. 177 


An early case on materials in the public domain appeared to 
center around the judicial opinion themselves. The court 


reporter, working under contract with the government and 





receiving a salary therefor, prepared a volume of judicial 
opinions, including therein certain headnctes and other materials, 
A competitor copied this material and printed it, and a suit was 


brought which went to the Supreme Court of the United States for 


2 hb gm RB 
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final decision. Justice Blatchford, speaking for the Supreme 
Court, held that the whole. volume was protected, including the 
opinions of the judges, and that the deféndant was accountable 
for all of his profits. The Judge quoted Lord Eldon in Mawman 

~ v. Tegg, 2 Russell, 384, 391, in pointing out the applicability 
of the doctrine of confusion: 

"If an individual chooses in any work to mix 
my literary matter with his own, he must be 
restrained from publishing the literary 
matter which belongs to me. And if the 
parts of the work cannot be separated, and 
if by that means the injunction, which 
restrained the publication of my literary 
matter, prevents also the publication of 
his own literary matter, he has only himself 
to blame." 

Said Judge Blatchford: 

"Fhe present is one of those cases in which the 
completeness of the book depends on its complete- 
ness and integrity... the owner of the copyright 
wiil be entitied to recover the entire profits 
of the sale of the book.” 

Thus, the Supreme Court of the United States recognized the 
right of property in the plan, arrangement, or combination of 
materials in connection with a published work, even though the 
materials themselves were the opinions of judges which were not 
subject to any exclusive rights. Fo have held otherwise would 
have permitted an uznfust enrichment whereby one person would have 


reaped a harvest of another's enterprise, ingenuity and success. 


HIGH v. FRADE UNION COURIER PUB. CORP? ET AL, 
QO N.Y.S. 2d 527 (1946). 


a a 
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A Federal statute was involved in this interesting case on 
ideas or information in the public domain, 

Plaintiff came to defendant with the proposition that he 
had information which would permit it to secure exemption from 
telephone excise taxes and certain tax refunds, and that he 
would reveal this information on condition that he receive a 
percentage of the defendant's gain therefrom. The defendant 
agreed, whereupon the plaintiff revealed that certain Federai 
statutes (the Internal Revenue Code) exempted the operator of a 
newspaper or public press from telephone excise taxes. The 
defendant refused to pay, and plaintiff brought suit. 

Justice Hofstadter found for the plaintiff, stating 
(p. 529): 

“Defendant next assails the adequacy of the 
consideration upon the basis that disclosure 
of a public statute does not involve a 
secret or confidential relationship. It is 
clear, however, that an idea, if valuable, 
may be the subject of contract. While the 
idea disclosed may be common or even open to 
public knowledge, yet such disclosure, if 
protected by contract, is sufficient 
consideration for the promise to pay." 
ASSOCIATED PRESS v. INTERNATIONAL NEWS SERVICE, 
248 Usd es 215, 63 Le Ed. ell, 2 ALR. 293; 39 
S. Ct. Rep. 68. 

In this landmark case in the literary field, the 
distinguished Supreme Court Justice Pitney sets forth his 


reasoning as follows: 
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"In considering the general question of 


property in news matter, it is necessary to 
recognize its dual character, distinguishing 
between the substance of the information and 
the particular form or collocation of words 
in which the writer has communicated it." 
(248 U.S. at p. 234) 


And he continues: 


*We need spend no time, however, upon the 


general question of property in news matter at 
common law, or the application of the Copyright 
Act, since it seems to us the case must turn on 
the question of unfair competition in business. 
And, in our opinion, this does not depend upon 
any general right of preperty analagous to the 
common-law right of the proprietor of an 
unpublished werk to prevent its pubiication 
without his consent; ner is it foreclosed by 
Showing that the benefits of the Copyright 

Act have been waived. ... The parties are 
competitors in this field; and, on fundamental 
principles, applicable here as elsewhere, when 
the rights or privileges of the one are liable 
to conflict with those of the other, each party 
is under a duty to concuct its own business as 
not unnecessarily or unfairly te injure that of 
the ovher. Hitehmanm Coal and Coke Co. v. 
Mitchell, 245 U.S. 229, 254, 62 L. ed. 260, 277; 
L.R.A. 1918 C, 497, 38 Sup. Ct. Rep. 65, Ann. 
Cas. 1918 B. 641. (248 U.S. 234, 235) 


And Justice Pitney goes on (248 U°S°® ¢. 236): 


"Obviously, the question of what is unfair 


competition in business must be determined 

with particular reference to the character and 
circumstances of the business. The question 
here is not so much the rights cf either party 

as against the public, but their rights as 
between themselves. See Morrison v. Moat, 

9 Hare, 241, 258, 68 Eng. Reprint 492. ...) 
Regarding the news, therefore, as but the material 
out of which both parties are seeking to make 
profits at the same time and in the same field, 
we hardly can fail to recognize that for this 
purpose, and as between them, it must be regarded 
as quasi property, irrespective of the rights of 
either as against the public." 


ee a ee ee a 
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And Justice Pitney continues, pointing out the difference between 
use of literary property by the general public and use of it by 
a competitor who has seen it, when the literary property begins 
with news in the public domain (248 U.S. 239): 


"The fault in the reasoning lies in applying 

as a test the right of the complainant against 
the public, instead of considering the rights 
of. complainant and defendant, competitors in 
business, as between themselves... defendant, 

by its very act, admits that it is taking 
material that has been acquired by. complainant 
as the result of organization and the expenditure 
of labor, skill and money, and wnich is salable 
by complainant for money, and that, defendant, 
in appropriating it and selling it as its own 

is endeavoring to reap where it has not shown, 
and by disposing of it to newspapers... is 
appropriating to itself the harvest of those 

who have sown. Stripped of all disguises the 
process amounts to an unauthorized interference 
with the normal operation of plaintiff business 
precisely at the point where the profit is to 

be reached... The transaction speaks for itself, 
and a court of equity ought not to hesitate long 
in characterizing it as unfair competition in 
business.” : 


And Justice Pitney again points out, as he did above, why the 
principle of unfair competition should be dominant in a 
situation where public domain, the problem ownership of literary 
property and unfair competition in business are mixed in a 


litigation: 





"The underlying principle is much the same as « 

that which lies at the base of; the equitable 

theory of consideration in the law of trust, - 

that he who has fairly paid the price should es 

have the beneficial use of the property." e 
4 
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"Pom. Eq. Jur. 981, p. 240. "...But ina 
court of equity, where the question is one 

of unfair competition, if that which plaintiff 
has acquired fairly at substantial cost may be 
sold fairly at substantial profit, a competitor 
who is misappropriating it for the purpose of 
disposing of it to his own profit and to the 
disadvantage of complainant cannot be heard to 
say that it is too fugitive or evanescent to 

be regarded as property. It has all the 
attributes of property necessary for determining 
that a misappropriation of it by a competitor is 
unfair competition because contrary to good 
conscience.” 248 U.S. 240. 

Conclusion to Argument II 

Appellant's idea, as embodied in his copyrighted, syndicated 
newspaper feature series, is protectable literary property even 
though he included as raw material in creating the series the 
Defense Department press handouts, wkhiah themselves were in the 
public domain. Appellant's final literary products were a very 
long step away from the original press releases, and they 
included his time and effort in making them different, in giving 
its unique personality to the literary series. 

Although Foote, Cone & Belding was free to go to the press 
releases themselves, they were not free to produce, and Time, 
Inc., was not free to publish (knewingly er innocently) 
adaptation of Curtis! version of the materials in the public 
demain, for then they were going not to the public domain but to 


Curtis! copy of what was in the public demain. This they could 


not do, as pointed out by Oliver Wendell Holmes, (supra p. 29) 
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"Anyone is free to copy the facts in the 
public domain. They are not free to copy 
the copy.” 
Pime, Inc. is liable since, by publishing, it became a 


party to the appropriation by Foote, Cone & Beiding. 


IIIS TIME IS LIABLE TO CURTIS ON THE THEORY OF 
APPROPRIATION OF IDEA BECAUSE THE FCOTE, CCKE & 
BELDING SERIES IS A COLCRABLE IMITATION OF TEE 
CURTIS SERIES, AND BECAUSE TIME WOULD BE LIASLE 
EVEN IF iT HAD "INNOCENTLY" PUBLISHED THE 

SQLORARLE:: IMEPAPTON . 

A. Time, Inc. should have been found itable for 
publishing an appropriation of Curtis! idea in view of the 
similarities between the “Comic Stris® of Curtis and the 
Treasury series, esvecialZy in view or the direct access 


had to Curtis! idea by Time, Inc., the United States 
Government, and Foote, Cone'& Beiding. 








1. Law of the case on *sopying”™ : 

The rules for determining whether copying has 0 
taken place in a literary work are laid out clearly in Golding 
et al. v. R.K.O. Pictures, inc. (1950), 35 Cal. 2d 690, 221 Pad 


95, as follows: 


"An inference of copying a literary work which 
will support an allegation of plagiarism may 
arise when there is proof of access coupled 
with a showing of similarity." 35 Cal. 2d 695 


"Where a motion pisture contains all the 
elements of the basic dramatic situation of a 
stage play alleged to be infringed, differences 
in the minor characters and the locale of the | 
svery go to the quality of the plagiarism and - 
not to its existence or non-existence.” 
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"There will seldom be direct: evidence of 
plagiarism, and necessarily the trier of 
facts must rely upon circumstantial evidence 
and the reasonable inference which may be 
drawn from it to determine the issue.” Ibid. 


"Where there is strong evidence of access, less 
proof of similarity will suffice. Generally, 
if, the evidence of access is uncertain, strong 
proef of similarity should be shown before the 
inference of copy may be indulged. It is 
particularly important to keep clearly in mind, 
insofar as the question of similarity is 
concerned, that it is only similarity as to 
the plaintiff's protectible property which is 
relevant." Ibid, 696. 


"If it is established that plaintiff has a 
protectible property in his literary work and 
there was copying, the elements of liability 
for -infringement or piracy are established 
and all that remains is the determination of 
damages." Ibid, 696. (See footnote). 


@o Access to the idea of plaintiff was available 
not_only through widely published works, but also by 
submissions te defendant, Time, Inc.,to Focte, Cone & Belding 
which produced the series, and to the United States Government 
which sponsered iv. 


Publication of the Curtis series in leading daily 
newspapers made the idea available te anyone including Time, 
Inc. which gelis its own publication in these same cities. 


The Golding ¢ase takes up the problem of a defense that 
the material copies was in the public domain. 

"Any subsequent person is, of course, free to use all works 
in the public domain as sources for his compositions. No 
later work, though original, can take that from him. But 
there is no reason in justice or law why he should not be 
compelled to resort to earlier works themselves, or why he 
should be free to use the composition of another, who him- 
self has not borrowed, If he claims the rights of the 
public, let him use them; he picks the brains of the copy- 
right owner as much, whether his criginal compesition is 
old or new. The defendant's concern lest the public 
should be shut off from the use of werks in the public 
(Footnote continued on following page) 
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Furthermore, rejection of the Curtis series by Time, Inc., in 
a series of jettens between the parties indicates that the 
idea was submitted! and considered by the editors of Time,inc. 
lie to publication of the Foote, Cone and Belding series. 
| tok ten of re dection from Foote, Cone and Belding (part of 
the material excluded from the evidence by the District Court) 
indicates direct ae by the advertising agency which 
produced the Treasury series.(Letters from the Library of 
Congress, various officials in the government, and the White 
House, also show access to the Curtis material throughout 
the government. 

TIME,INC. 

The letters between Curtis and Time, Inc. are found in 
exhibits in the Joint Appendix. 

These letters establish that a teunthy correspondence 
took place between the parties; that the material was sub- 
mitted to the editors of Time, Inc. and that a number of 
responsible people saw it or should have seen it; that 
Time, Inc. rejected the material prior to publication of the 

(Footnote cont'd.) 
"domain is tllusory; ‘noone saanesks it." Fred Fisher 
Ine. v. Dillingham, supra, p. 150. "Or, as stated by 
Justice Holmes:" Others are free to copy the original. 
They are not free to copy the copy.” Bleistein v. 


Donaldson eS thogrannion Co., 188 U.S. 2394249(23 S.Ct .298, 
47 L.Ed. 460) . . 
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Treasury series, and that one of the bases for rejection was 
that the feature contained cartoons, which placed it 
"peculiarly outside the province" of Time, Inc. fsifpra, p. 8) 
(The Treasury series as later published by Time, Inc. also 
contained cartoons.) 
FOOTE, CONE & BELDING 

The parties stipulated that the advertising agency 
which produced the series was Foote, Cone & Belding. This 
agency is not a party to the present suit, although the 
deposition indicates that Curtis has been endeavoring to 
perfect service of process on Foote, Cone & Belding (J.A.) 
Access by Foote, Cone & Belding was had to Curtis' work in 
that the work was widely pubiished in the Boston Globe, 
Pittsburgh Press, Seattle Times, etc. More pertinently, 
Curtis actually submitted his work to Focte, Cone & Beiding, 
it was analyzed as to applicability for use, and rejected in 


writing as t2 the accounts then in the shop of Foote, Cone & 


Belding. The Letter appears in the Bwaker Appendix. 


THE UNITED STATES GOVERNMENT 
Letters to Piaintiff (B.A. ) show that his 
work was widely known in important circles in the government. 
The Army wrote to him stating that any copies of his stories 
brought ever by plaintiff would be given to the families of 


Medal of Honor men by a General in the Army, General Parks, 
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then Director of Public Relations. The Library of Congress 


wrote to Curtis, stating that if the originals could come 

into the Library without cost, the Library would like to 

have them a part of its collection ( Brief Appendix). The 

Air Force distributed a story copyrighted by Curtis dealing 
with the Tokyo Raid, to more than a thousand newspapers and 
wire services and wihen publications in honor of the Fifth 
Reunion of the Tokyo Raiders (Br. App.). The Navy sent out 

to 11,000 publications Curtis! story of a Naval Reserve Medal 
of Honor winner, which bore Curtis! copyright markings(Br.Ap.). 
For one story, Curtis received a Letter of Congratulations 


from the White House(Brief Appendix). 


3. Similarities between appellant's copyrighted, 
SYNDICATED literary feature and the Foote, Cone and Belding 


series published by Time, Inc. are so striking { especially 
IN VIEW OF THE ACCESS TO THE CURTIS MATERIAL) that the 
facts overwhelmingly indicate these similarities result 


from copying or appropriating the Curtis idea. 
An analysis of the elements of the Curtis strip is 

found in the trial transcript, pp. dAs, and this may be 
Supplemented by an actual viewing of the samples cf the strip 
itself. Now, let us analyze and compare the strip with the 
Foote, Cone and Beiding series. 

a. SALIENT FEATURES OF THE CURTIS STRIP 

1. UNDERLYING THEME. The underlying theme 


of the series is the Medai of Honor itself rather _— 
than the specific individual features in each story. 
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This is clear from the reoccurrent title of 

the series; the specific facts of each story 
change; but the title and central theme 

remain the same; the decoration itself as a 
symbol of the towering magnificence of 
required act of heroism. No. other medals 
appear in the series -- i.e., one sees no 

Navy Cross, Distinguished Service Medal, 

Bronze Star, Silver Star, etc. story, since 

to do this would change the theme. Syndication, 
or the appearance of stories under the same 
title at reguiar intervals in the same publica- 
tions, carries the central theme forward, and 
this can be seen by viewing several of the 
exhibits one after another. 


2. CENTRAL CHARACTER. The central 
character is the same throughout the whole 
series - he is a winner of the Medal of 
Honor. His face is shown so that the reader 
may view it as a study in humar character. 
The specific individual who is the central 
character is different in each of the strips. 


3. OTHER CHARACTERS. Basically, there 
are no other recognizable characters in the 
story. The centrai character and his deeds 
dominate the whole story, and ethers shown in 
the action are usually nameless people who are 
unrecognizable to the reader except as friend 
or enemy of the central :% sharacter, 


4, THE PLOT. There is only cne plot running 
through the entire series. This consists of the 
battle action in which the man won his Medal cf 
Honer. 


5. THE STORY. The valorous deeds of the 
central character constitute the whole story - 
his personal peril; his response to that peril 
through a positive action on the field of batvle 
in the face of the enemies of his country; his 
2nUsual hercism above and beyond the call of 
duty; his victory or the shining glory of his 
death. The story contains no sub-piots, no 
romantic undertones, no crime, no sex, nothing 
which is found in the standard plot or story 
generally offered to the public today. 
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6. THE TITLE. A short, simple title 
gives a quick identity to the whole series, 
so that the reader may single it out quickly 
from other printed matter in the publication - 
MEDAL OF HONOR. This title appears on each 
story in the series. 


Ts CARTOONS OR ILLUSTRATIONS. The 
story is carried forward not only with words, 
but with illustrations which simplify the 
meaning of the words for the lay reader and give 
him a better view of what happened than the 
letters of the alphabet can convey. 


Bia DRESS OF MERCHANDISE. The whole 
literary piece is dressed clearly and simply 
so that the reader may tell at a glance just 
exactly what he is being offered in return 
for his time and attention. A short, uniform 
title — MEDAL OF HONOR - informs him quickly 
that this is a well-known series. The 
replica of the decoration itself, consisting 
of the five-pointed star with the eagle astride 
the word VALOR and the distinctive ribbon in 
close proximity to the title, evoke in the 
reader the proper symbolic association to 
connect his memory with this series. The 
profile or view of the face of a hero in 
proximity to the title and the decoration 
inform him that this is a story of individual 
valor; and the cartoon tells him that the 
reading will be made easy for him. All this 
the reader is apprised of at a glance, before 
he has so much as read a word of the story or 
even read the name of the specific hero featured. 
This dress of merchandise is designed to tell 
the reader, "Here is another Medal of Honor 
story telling in words and illustrations a 
thrilling story of the finest heroism, how a 
hero won the nation's highest award for valor." 


9. AUTHOR'S NAME. As a further identifying 
feature the author places on each story in the 
first panel his name, "by A.S. Curtis," in small 
letters. 
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b. SIMILARITIES BETWEEN THE CURTIS STRIP AND THE 


FOOTE, CONE AND BELDING SERIES PUBLISHED IN TIME, 
INC. | 


This honorable Court will see by comparing the Curtis 
strip with the Time series that the following similarities 
appear: 


1. THE UNDERLYING THEME IS IDENTICAL. In 

both cases we have a Medal of Honor series, 

in which patriotism is the dominant idea as 
symbolized by the decoration. Neither series 
takes up other medals - only this one decoration 
is featured. 


2. THE CENTRAL CHARACTER IS IDENTICAL. In 
both series, he is a hero who has won the 
Medal of Honor. 


3. IN BOTH SERIES THERE IS AN ABSENCE OF 
MINOR CHARACTERS. Tnis one man, and no one 
else, dominates the whole story. 


4, THE PLOT. The plot is both series is 
identical. Both series tell the battle 
action in which the man won his award; here it 
begins, here it ends. 


5. THE STORY. The story in both cases is 
identical - the valorous deeds of a winner 

of the Medal of Honor - his peril, his deeds 
in response to that perii. The specific 
facts of the story differ as different heroes 
are selected, but the story structure remains 
the same throughout. 


6. THE TITLE. Both series have the identical 
title, MEDAL OF HONOR. 


7. CARTOONS OR ILLUSTRATIONS. In both series 
there are illustrations, although in some of 
its stories the Foote, Cone and Belding series 
excludes the cartoon. 


8. FACIAL VIEW OF THE HERO. Both series show 
a facial view of the here, so that the reader 

may study his face for the character which the 
story wili reveal. 
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9. DRESS OF MERCHANDISE. The dress of 
merchandise is almost identical, except that 
the Foote, Cone and Belding series has fewer 
cartoons... The same name is given to both 
literary works. Both show, near the title, 
the five pointed star, the eagle astride the 
word VALOR, and the distinctive ribbon. Both 
series usually include a cartoon. Therefore, 
in both cases, the reader is told unconsciously, 
"Here is another Medal of Honor story telling 
in words and illustrations a thrilling story of 
the finest heroism, how a hero won the nation's 
highest award for valor." 


¢. DIFFERENCES IN THE TWO SERIES 


lL. The primary difference is that the Foote, 
Cone and Belding series contains fewer cartoons. 


2. The presence of a "testimonial" in the 
treasury series in not a difference, inasmuch 
as a) it is part of the ad rather than the 
story; and b) this same device was used by 
Curtis in the Naval Reserve story which the 
government distributed prior to the Foote, 
Cone and Belding series (See J.A. 


3. The Foote, Cone and Belding series omits the 
name of any author. 


d. COMMENT ON SIMILARITIES IN THE TWO SERIES 


Why did defendant select the identical subject as that 


selected by Plaintiff? There are many medals to chose from, 
such as Navy Cross, D.F.C., D.S.C., Silver Star, Bronze Star, 
etc. Why did defendant limit himself to one of the medals 
only, instead of mixing the medals so that various awards 
appeared in the series? Why did defendant choose the 
identical title chosen by plaintiff? Why did defendant 


choose the same dress of merchandise as plaintiff? The whole 
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English language, buttressed by enormus dictionaries, stood 
ready to provide words for a title. Only the outer limits 
of creative imagination set the boundaries of how to dress 
the merchandise. 

Why are the similarities so astonishing? 

For these simple reasons. First, plaintiff had been 
publishing in great daily newspapers for a matter of years , 
a successful literary feature, and he had energetically 
sought new markets for it throughout the whole graphic arts, 
advertising, publishing industry. The feature was known to 
millions of Americans. Finally, it had been offered 
directly to Time, Inc., the defendant, as well as to Foote, 
Cone and Belding which produced the series, and the U. S. 
Government which sponsored it. THE IDEA IN PRODUCING A 
SERIES SO SIMILAR WAS, TO PATTERN THE FOOTE, CONE AND BELDING 
SERIES AFTER THE SUCCESSFUL CURTIS STRIP, with such minor 
variations and adaptions as might make out a possible legal 
defense, and through this device to reap the fruits of 
Curtis! energy and success in building an audience, to reap 
where Curtis had sown. 

The letters from Time, Ine. and Foote, Cone and Belding 
indicate that the offices of Time, Inc. are located only a 
short distance from the Park Avenue offices of Foote, Cone 
and Belding. Why did not Time , Inc. produce as a witness in 


this case Foote, Cone and Belding, which the parties stipulate 
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produced this colorably imitative series? Why did not Foote, 


Cone and Belding come forward to clear its name? 
The answer is quite clear - Foote, Cone and Belding had 
no defense. 


"Failure of a party to produce the only 
witness who knows the facts authorizes the 
inference that the testimony would be 
adverse to him." Hill v. U.S., 234 F. 39, 
148 C.C.A. 55, affirming D.C.C.(Cal) (1914), 
U.S. v. Hill, 217 F. 841; Apex Elec. Mfg. Co. 
v. Altorfer Bros. Co., 130 F. Supp. 152 (D.C. 
Ill.); Alexander v. Blackman 26 App. D.C. 
(1906) 


B. TIME, Inc. is liable even if it "innocently" 
published the copied work. 


In De Acosta v. Brown and Hearst Magazines, Inc., 
146 F. 2d 408, the Circuit Court of Appeals of the 2d circuit 
takes up the matter of innocent copying. In this case, 
plaintiff was author of a story about Clara Barton, founder 
of the Red Cross, and received judgment against defendants for 
their story of Clara Barton, but the court below found that 
Hearst Magazines, Inc., which published Miss Brown's work, 
was "innocent" of copying. Said Judge Clark: 


"So far as copyrighted material is concerned, 
the authorities are too conclusive to allow 

of doubt. Indeed, the inference from the 
copyright law itself would seem to be most 
directs; for, while it makes significant 
distinctions in certain instances based on 
innocent or willful infringment, as the case 
may be, it does not do so in the general pro- 
vision for award of profits and actual damages. 
17 U.S.C.A. #25 (b)3 cf. ibid #20,28. Hence’: 
we have the classic statement of Brandies, J., 
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in Buck v. Jewell - LaSalle Realty Co., 283 
U.S. 191, 198, 51S. ct. 410, 411, 75 L. Ed. 
971, 76 A.L.R. 1266, “Intention to infringe 
is not essential under the Act." ... "See 
also Westermann Co. v. Dispatch Printing Co., 
249 U.S. 100, 39 S. Ct. 194, 63 L. Ed. 499, 
« o eo requiring the award of at least the. 
minimum for each publication by a newspaper 
of advertising reproducing different copyrighted 
design sketches illustrative of fall styles 
in women's hats and gowns. 


"Numerous lower court decisions are of the 
same tenor. Thus it appears usual to hold 
an innocent publisher of a copyrighted book 

table, as in Gross v. Yan Dyk Gravure Co., 
2 Cir., 230 F. 412, 413, affirming the 
judgment of Learned Hand, C.J., therein... 
In American Press Ass'n. v. Daily Story Pub. 
Cé.,; 7 Cit., 120 F. 766, 768, 769, 60 L.RsA. 

» appeal dismissed 193 U.S. 675, 24 S. Ct. 
852, 48 L. Ed. 842, the court stated that it 
is not material that the infringer in 
publishing the copyrighted story was not 
aware that the story was so protected, for 
44% published it at its peril, and ignorance 
Will not avail,* making use of the anology 
of 'title to a horse lost by the stealing of 
it, or by the unlawful saie ef 1% to a stranger.! 
eoe THis body of authority shows a unanimity of 
view which is impressive....and textwriters 
appear to be quite in accord. Drone on Copy- 
rignt, 1879, 403, 404, 628; Weil, American 
Copyright Law, 1917, 172, 351, 702; 2 Ladas, 
The International Protection of Literary and 
Artistic Property, 1938, 816; Amdur, Copyright 
Law and practice, 1936, 685; Bail cn Copyright 
Law and Literary Property, 1944, 329-332." 

At pp. 411, 412. 


Said Justice Carter in the Stanley case, supra: 


"When an idea takes concrete form or, as phrased 

in some of the decisions, when the material is 

an expression of an idea or a concrete combination 
of ideas and elements, in differentiation: from a 
mere abstract idea, it is a property right subject 
to sale. It may become the subject of an implied 
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agreement and is within the protection of the 
courts against piracy. The rule is illustrated 
in the following examples: a phrase, scheme, 
picture or slogan originated for advertising 


purposes (Ryan v. Century Brewing Co., 185 Wash. 
600, 55 P. 2d 1053, 104 A.L.R. 13533 Liggett & 
Meyer Tobacco Co. v. Meyer, 101 Ind. App. 420, 
194 N. E. 206, 210); a plan as to the form and 


substance of newspaper interviews (Jenkins v. 
News Syndicate Co., Ine. 128 Misc. 284, 219 
Nel sSe 196); an idea evolved into a radio 
program (Cole v. Phillips H. Lord, Ine., 262 
App. Div. 116, 28 N.Y.S. 2a 404, 

Time, Inc. had every reason to know of appellants! 
series. He published it in cities where Time, Inc. sold its 
Own magazines. He offered it to Time, Inc. on a number of 
occasions, as is shown by the letters between the parties. 
Time, Inc. would hardly be held innocent of the fraud on 
appellant in publishing the Foote, Cone and Belding version. 

But, should this Court find that Time, Inc. was 
"innocent", then Time, Inc. would still be liable under the 


rule of De Acosta v. Brown and Hearst Magazines, Inc., cited 


above, for in publishing, Time, Inc. does so at its peril. 


Ce Conclusions as to Appropriation of Idea 
1. Access to the Curtis Material through direct 


submission of the strip itself is present not only as to 
Time, Inc. which published the government series, but to 
Foote, Cone and Belding, the advertising agency which 

produced it, and the U. S. Government which sponsored it. 


Time, Inc. is not free to shift liability to the other two 


parties since its knowledge of the materials was equally 


i 





shean,” 


2. Similarities in underlying theme, central 
character, plot, story, title, dress of merchandise, etc., 
are sufficiently pronounced, especially in view of access, 
to conclude that the Foote, Cone and Belding version was a 
colorable imitation of plaintiff's series. 

3. Time, Inc. is liable to Curtis on the theory of 
appropriation of literary idea, This would be true even had 
Time, Inc. been innocent of the appropriation. "Whoever 


publishes, publishes at his peril." 


D. CONCLUSION TO ARGUMENT IIZ 

Time, Inc. had access to and knowledge of the MEDAL OF 
HONOR series of appellant because Curtis published his series 
in cities where Time, Inc. also sold its magazines; and 
because appellant submitted the series along with ideas for 
adapting same, to Time, Inc. and Time, Inc. rejected same. 
Foote, Cone and Belding, the Park Avenue advertising agency, 
also had comparable access. Significant sections of the 
government also had comparable access. 

The similarities between the Curtis series and the 
Foote, Cone and Belding series are sc deep that the only 
reasonable theory is, that Foote, Cone and Belding consciously 
and willfully copied the Curtis series for purpose of reaping 


where Curtis nad sown. The failure of Time, Ine. to produce 


1 For this defense, see: Defendant's pre-trial statement 
Defense #5, filed June 18, 1956. 
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Foote, Cone and Belding to appear in the case, shoule speak 
audibly that such testimony if procured would have been 
unfavorable to Time, Inc. 

Time, Inc. in publishing the colorable imitation was 


liable as an appropriator of appellant's idea as embodied in 


his syndicated, copyrighted newspaper feature, MEDAL OF 


HONOR. 

Even if Time, Inc. were an "innocent™ publisher of an 
appropriating literary work, the cases and text writers are 
in agreement that Time, Inc. would still be liable, since 


whoever publishes, publishes at his peril. 


IV. TIME, INC. IS LIABLE TO CURTIS UNDER THE 


LAW OF UNFAIR COMPETITION. 


SUMMARY 
The law of unfair competition is an expanding body of . 
law, which is constantly being adapted by the Courts to 
meet changing conditions. Its basis is old-fashioned 
honesty and fair play. 
Unfair competition applies to literary property and 
consists of issuing a colorable imitation, palming off, 
unjust enrichment, etc. 
Where, in a litigation, an unfair competition matter 


exists in conjunction with a copyright matter and the 








problem of materials in the public domain, the Court may 


settle the whole case on the basis of unfair competition 


| , 
; 
. 


alone, on the authority of Supreme Court Justice Pitney's 





holding in Associated Press v. I.N.S., 248 U.S. 215 (1918). 
4, Time, Inc. competed unfairly with appellant when it 
published the Foote, Cone and Belding version of the 

Medal of Honor series, in that: 

a. To publish a colorable imitation of a"comic strip" 
is unfair competition. Fisher v. Star, 132 N.E. 133 

be In effect, the public was asked to believe that this 
was a second Medal of Honor series, which was entirely 
independent from the appellant's, and was superior 
Since it had the sponsorship of the U.S. Government. 
(See supra, pp. 9) 

c. Some of appellant's readers were deceived into 
believing that the Foote, Cone and Belding series 
was actually an adaptation of appellant's series, as 
proved by witnesses. 

d. Under the secondary meaning doctrine, to publish a 
Literary product using the same title as appellant's 
and to distribute the publication in markets where 
appellant's work was known was unfair competition 
as a matter of law. 

e. To distribute the Foote, Cone and Belding series in 


areas where appellant had a legitimate expectation 
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that his series would run, might lead readers to 
believe that Curtis was the imitator rather than 
the originator of the Medal of Honor series. 
(Opinion of Justice Holmes in A.P. v. I.N.S., 
supra. ) 


5s Time, Inc. is liable to Curtis under unfair competition. 


lL. THE LAW OF UNFAIR COMPETITION IS AN EXPANDING 
BODY OF LAW WHICH IS CONSTANTLY ADAPTING TO 
CHANGING CONDITIONS. ITS BASIS IS OLD-FASHIONED 
HONESTY AND FAIR PLAY. 


The legal doctrine of unfair competition is stated in 
Nims, in Section one, as follows: 


"There is no part of the law which is more 
plastic than unfair competition, and what 
was not reckoned as an actionable wrong 
25 years ago may become such today. There 
is no fetish in the word ‘'competition.' 

The invocation of equity rests more vitally 
upon the unfairness. Many earlier dicta, 
probably some earlier decisions, are not 
safe guides. The vigorous judicial 
expressions of impatience with the vld 
theories of trade mark protection and 
indications of a desire to keep abreast of 
and to serve the needs of modern business, 
They reflect a consciousness of the need for 
breadth and liberality in coping with the 
progressive ingenuity of commercial 
depravity. But forward strides in trade 
mark protection are being attained by appeals 
to *good conscience! and ! judicial 
sensibilities! rather than to strict legal 
principles desired from a critical analysis 
of the real tort involved." 
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Judge Collins defined unfair competition as in (Bard- 


Baker Co. v. Crescent Mfg. Co., 174 Misc. 356 - 360, 20 


NYS (2d) 759 (1940) ): 


". . « a form of commercial hitchhiking which 
the law finds offensive and therefore prohibits." 


Nims points out. that: 


"Unfair competition does not necessarily involve 
the violation of an exclusive right to the use 
of a word, mark or symbol, It was so held by 
Lord Langdale in 1843 in Croft v. Day, 7 Beav. 
84 (Rolls Court)." Nims, Unfair Competition 
and Trade Marks, #1. "The right to relief may 
arise from the misuse of words, marks, or 
symbols which are free to everybody to use and 
are not subject to exclusive appropriation by 
anyone.” Nims #1, p. ll. 


"An unfair competition action .. . often 
involves names or symbols in the public domain 
and it is usual to enjoin the fraud, but not 
to prohibit tneir fair use disassociated from 
fraud. The purpose of the Court in unfair 
competition cases is to stop ‘the fraud, but 
in many cases it may be necessary to draw a 
line between the conflicting claims and to 
balance the respective rights of the parties as 
best it can.” "Equity does not and cannot 
concern itself about the precise method or 
means by which fraud is accomplished. Nor 
does it look at the character of the business 
in which the parties are engaged but at the 
fairness or unfairness of their acts and the 
Likelihood of resulting damage and deception.” 
ZOLG, P= ide 


Jgudge Garoute, in a case more than fifty years ago, made 
the following observavions: 
"Equity will not concern itself about the means 
by which fraud is done. It is the resuits 


arising from the means - it is the fraud itself - 
with which it deals. The foregoing principies 
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of law do not apply alone to the protection 

of parties having trade marks and trade names. 
They reach away beyond that, and apply to all 
eases where fraud is practiced by one in 
securing the trade of a rival dealer; and 

these ways are as many and as devious as the 
ingenuity of the dishonest schemer can invent... 
the fact that the question comes to us in an 
entirely new guise, and that the schemer has 
concocted a kind of deception heretofore 
unheard of in legal jurisprudence, is no 

reason why equity is either unable or 

unwilling to deal with him." Weinstock, Lubin 
& Co. v. Marks, 109 Cal. 529, 540, 42 P1 42 


(1895). 
And in another case, we read: 


"Unfair acts in business are not limited to 
those involving trade-marks or trade names. 
Today the Courts seem to look not so much at 
the character of the business in which the 
parties before the court are engaged, as to 
the honesty or dishonesty of their acts." 


Dodge Bros. v. East, 8 F (2d) 872, 875 
Dua, E Des N.Y.) 


2. UNFAIR COMPETITION APPLIES TO LITERARY PROPERTY 
AND CONSISTS OF CREATING A COLORABLE IMITATION, 
PALMING OFF, UNJUST ENRICHMENT, ETC. 





"The general principles of law governing cases of unfair 
competition are applied to literary property. Aside from 
questions of copyright, injunctions will be granted where 
colorable resemblances of form, size, binding, printing, 
general set up and title exist." Nims, Ibid, p. 899. 

"The unfair competition lies in copying features which 
identify the origins of the literary property." Ibid, 900 and 


Nims goes on (p. 903), setting out the principle of UNJUST 





ENRICHMENT : 
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"Unfair competition through the appropriation 
of another's rights in order to use them as 
one's own, occurs with some frequency, in 
connection with literary property. Relief 
against such acts is based on the principle 
of unjust enrichment rather than on passing 
off of one person's goods or services for 
those of another." | 


And he goes on (here quoting Justice Pitney in Assoc.Press 


¥. I.N.S.)s 


"In a court of equity, where the question is 
one of unfair competition if that which 
complainant has acquired fairly at 
substantial cost may be sold fairly at 
substantial profit, a competitor who is 
misappropriating it for the purpese of 
disposing of it to his profit and te the 
disadvantage of complainant cannot be heard 
to say that it is too fugitive or evanescent 
to be regarded as property." p. 904-5, 


WHERE A COPYRIGHT MATTER EXISTS IN CONJUNCTION 
WITH AN UNFAIR COMPETITION MATTER, THE CASE MAY 
BE DECIDED ON THE LATTER ISSUE ALONE. Associated 
Press v. International News Service, 248 U.S. 215, 
236, 240 (191 6s Le. BG, 21), 30 Ss GE. 68. 


The Associated Press sought to enjoin the International 
News Service from appropriating for commercial use matter 
taken from bulletins or early editions as constituting unfair 
competition in trade. It was not claimed that news articles 
were protected by copyright. 
Judge Pitney said (p. 234): 
"We need spend no time, however, upon the 
general question of property in news matter 
at common law, or the application of the Copy- 
right Act; since it seems to us the case must 


turn upon the question of unfair competition 
in business..." 
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Applying this principle to Curtis v. Time, Inc., this 
Court might even lay aside the question, whether Curtis 
actually had a property right in the Medal of Honor idea, or 
whether he erred in not invoking his rights under the Copy- 
right Act, and settle the whole case on the ground of unfair 
competition. 


FURTHER REMARKS IN ASSOCIATED PRESS V. INTERNATIONAL 
NEWS SERVICE 





Appellant -respectfully-request this honorable Court to 
turn at this point to infra, pp. 32-35 and reread the 
decision of Justice Pitney in Associated Press v. International 
News Service. 

4a. TO PUBLISH A COLORABLE ZMITATION OF A 

COMIC STRIP IS UNFAIR COMPETITION. 

Appellant requests that the Court take judicial notice 
that "comic strip" in our day has come to mean form of 
presentation rather than a type of humor and that the word 
"cartoon" has come to mean anything from grotesque drawing 
to fine art illustration; that many types of ideas and art 
are embodied in the modern comic strips which run in the 
papers today -- that Mutt and Jeff is an old style gag-a-day 
strip using grotesque old-style cartooning; that Moon 
Mullins is a burlesque of Hoandthe house characters using 
old-style technique; that Blondie high-lights the events in 


the life of an attractive but not overly brilliant girl; that 
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Little Orphan Annie is a kiddie adventure strip whose central 


theme announces that a good little girl who has courage is a 


match for the whole world; that Buck Rogers is a science- 
fiction fantasy, that Red Ryder is a western serial done in 
illustrators rather than old-style cartoonist technique; that 
Terry and the Pirates is an artistically illustrated adventure 
series with a Far Eastern flavor; that Little Abner is a hill- 
billy burlesque; that Prince Valiant is an adventure strip 
told in the historical setting of the Arthurian Legends, and 
contains realistic, carefully drawn illustrations; that 
Ripley's Believe It Or Not is an illustrated collection of 
remarkable facts; that Dick Tracy is a detective series; and 
that the Disney strips are anthropomorphized animal stories 
told in a world-famous Hollywood technique. 

Appellant's Medal of Honor series 2 bed-fellow to the 
above in the newspapers which published it. It resembled 
Ripley's series in that both dealt with incredibie facts; it - 
resembled Prince Valiant in that the central character of both 
was a man of astonishing heroism, above and beyond the call 
of duty, worthy of a knighthocd at the Round Table of King 
Arthur; it resembled Prince Valiant also in its meticulous 
realism of artistic detail and its narration of action in 
words and illustrations. That appellant's "strip" might 


inspire a love of country and an admiration for the men who 
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fought and died for the American flag is hardly a reason to 
deny it the legal protection given to the other authors whose 
works were published in the same comic sections of the great 
newspapers of our day. 

To publish another cartoon series using the title "Believe 
It Or Not", dealing with incredible facts, in Time, Inc., 
would certainly be an act of unfair competition, althcugh 
Time, Inc. has undoubtedly published more incredible facts 
than it has published Medal of Honor news stories or profiles. 
Why is it less an act of unfair competition to publish a 
second Medal of Honor series, under that name, in Time, Inc.? 

Appellant claims the same protection in this year 1957 by 
this honorable Court as was given to "Bud" Fisher in the case 
of Fisher v. Star Co. in the Mutt and Jeff Case, 132 N.E.133 
in the early days of the comic strips. Mutt and Jeff represented 
a property right to Bud Fisher which the Court protected. 
Similarly ,MEDAL OF HONOR represents a property right to appellant 
which appellant claims the honorable Court should protect, a 
property right acquired through honest toil in the legal 


enterprise of creating and producing a strip for the comic 





pages of today. 





Appellant concludes with the contention that publication 


of a series entitled MEDAL OF HONOR by Time, Inc., using 





cartoon illustrations in the modern sense in at least some of the 
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stories, was an act of unfair competition, in that it was 
publication of a avlonaiila imitation and seneTiant humbly 
id request the Court to so find. 
4¢, PUBLICATION BY TIME, INC. OF ITS SERIES 
ENTITLED MEDAL OF HONOR WAS UNFAIR 
COMPETITION. BECAUSE SOME OF CURTIS? 
ie READERS WERE DECEIVED INTO BELIEVING THAT 
THE TIME, INC. SERIES WAS AN ADAPTATION 
BY CURTIS OF HIS OWN SERIES TO THE FORMAT 
OF TIME'S MAGAZINES. | 
Confusion is usually regarded as a test of unfair 
competition under the "Palming off" doctrine. Readers who 
.  * had been accustomed to the Curtis sereis were deceived into 
thinking that the author of the Time, Inc. series was Curtis. 
We quote from the trial transcript: Direct examination of 
Malcom Rudolph, witness for appellant, trial transcript, 
page 52: 
BY MR. SHIPLEY: 
ast "Q. Are you and were you aware of the fact that he had 
created an idea which he called the Medal of Honor, a 
literary idea, a feature treatment of news facts, which he 
called Medal of Honor and marketed under that name? 
A. yes. 
Q. When you saw these ads, can you say whether or not 
: there was any question in your mind as to who the author of 


this material was? 


A. I thought that the author was Mr. Curtis. I spoke 


to him about it just to-- 
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THE COURT: Just answer the question. 


MR. SHIPLEY: 


Did you have occasion to discuss the matter with him? 
Yes. 
And what was the purport of that discussion? 

A. Mr. Curtis was disturbed when I mentioned it to him 
because he was under the impression and felt that they had 
taken his material. 

Q- Did you originate the discussion or did Mr. Curtis 
when you saw these ads? 

A. I saw them and I mentioned it to Mr. Curtis." 

Trial transeript, page 53: 
"Q. Well, can you say whether or not you thought this 
was Mr. Curtis! idea being applied commercially? 

A. Yes, sir, I did." (End of transcript) 

A second witness Mr. Rutherford Day, who would have 
testified as Mr. Rudolph testified, was stipulated by counsel 
to have so testified (trial transcript, page 54): 

"MR. MEDINA: If he is the same as the last witness, I 
will stipulate the same direct and the same cross. 

THE COURT: Very well. 

MR. SHIPLEY: It is not necessary, Mr. Marshal. If the 


witness were called, he would so testify, the same thing." 
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> The foregoing testimony of witnesses is offered as proof 
that confusion in the public mind was created when Time 
published its series entitled, "Medal of Honor." Readers 
had come to identify such a series; with the work of appellant, 
A. S. Curtis. Time, Inc. was engaging in commercial hitch- 
hiking, getting a free ride on the time and effort expended 
by Curtis. This is unfair competition. Bard Baker Co. v. 
Crescent Mfg. Co., 174 Misc. 356-360, 20 N.y. S. (2d) 759 
(1940). 
4d, IN PUBLISHING A SERIES BY THE SAME TITLE AS 

APPELLANT'S, AFTER APPELLANT'S HAD ACQUIRED 

A SECONDARY MEANING, TIME, INC. WAS ENGAGING 

IN UNFAIR COMPETITION. 

In Saland v. Monogram Pistures Corp. (1946) Sup. 67 N.Y. 
2d 436, the Court held, "fhe test of secondary meaning, as :% 
applied to a titie, is the general one applied in trade mark 
law, that a mark must have become "broadly known" to the public 
as indicating a particular product of a certain origin. And 
in Hemingway v. Film Alliance of U.S. (1940) 174 Mise 725, 21 
NYS 2d 827, the Court held out the further thought, "It is 

mee essential that there be-proof of actual confusing 
deception or bad faith in the use of a title to warrant 
injunctive relief; it is enough that there is a liklihood of 


deception." 





62 


A list of protected titles is found #%n 23 A.L.R. 
at pages 307, 308, as follows: 


Gold Diggers ... . motion picture title 

White Zombie ... . motion picture title 

Town Hall « e »« « radio show 

Shadow of Chinatown .. movie title 

Time; March of Time (Note; see Time, Inc. v. 
Brashay, 27 F. Supp. 870) 

Metropolitan Opera Association and "Met" 

Blind Youth . .. . Movie 

Ballad of Youkon Jake .. . literary 

Frank Merriwell as a character in movies 

Slightly Scandalous . .. movie title 

Aunt Jemima 

Old Maestro 

The Lone Ranger 


SOME NAMES LISTED AS PROTECTED BY RUDOLF CALLIMAN'S 
TREATISE 


Another and longer list of protected names, in business, 
is presented in Rudolf Callman, Unfair Competition and Trade 
Marks (1950), in the section on Secondary Meaning, Vol. 

3, 1229-1252: 
These include: 


"Hudson Bay: ; "Hudson Fire"; "Indian Territory"; 
"Keystone"; "Lackawanna Railroad"; "Lexington 
Mustard"; "Metuchen Inn"; “New Yorker” for a hotel; 
"Oxford Bibles"; "Philadelphia Cigars"; "Philadelphia 
Cream Cheese"; "Portland Cook Stove"; “Roquefort 
Cheese"; "Saratoga Vichy"; "Seandinavian Belts"; 
"Stone Ale"; "United States" in "United States Dental 
Association"; "University Transfer Co."; “Waltham 
Watches"; "Western Ranchman Outfitters";. 


Corporate Names protected include: American O11 Co.; 
American Rug and Carpet Co.; Associated Furniture 
Distributors; Eastern Columbia, Inc.; Fall River and 
New Bedford Express Co. 
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The following names have been protected because 

of their secondary meaning: "“Alpenkrauter"; "American 
Products Company"; "Angostura Bitters"; "Boston 
Wafers"; "Budweiser Beer"; "Canadian Club Whiskey"; 
"Champagne" in "Bain de Champagne"; "Chicago Waists"; 
"Dublin Stout"; "Elgin Watches"; "German-American 
Button"; "Navy Club of the United States"; "Nu- 
enamel"; "Personal Finance Company"; "Photo-play"; 
"Safeway" for retail grocery chain; "Sticky Fly 
Paper"; "First Prize"; "Ideal" for beds and 
mattresses; "Just"; "The Academy"; "Gay Nineties"; 
"Little Tavern"; "National Geographical Society"; 
"Motor Supply". 

A rule applicable to Curtis v. Time, Inc. is found in the 
quotation which follows: "Even though a title consists of words 
of general description, or of a phrase in common use, so that 
ordinarily no one may pre-empt them, the title may not be 
used. by a competitor to deceive the public where there has 
been acquired a secondary meaning.” Warner Bros. Pictures, 
Inc. v. Majestic Pictures Corp. (1934 C.A. 2d-N.Y¥.) 70 F 2d 
310. Hemingway v. Film Alliance of -U.S. (1940) 170 Mise. 725, 
21 NYS 2d 827. 

Time, Inc., appellee: in this case, has usually argued 
on the onposite side in cases involving protectability of a 
literary title inasmuch as appellee has taken from the public 
domain words in everyday use and made thems: magazine title. 
Time, Inc. certainly should know that the general rule of law 
holds a title protectable where literary property has been 
widely published. Time, Inc. v. T.1M.E. Inc., D.C. Cal. 

123 F. Supp. 446; Time, Inc. v. Motor Publications, D.C. Md. 
131 F. Sup 846, modified on other grounds, C.A. 227 F. 2d 954; 


Time, Inc. v. Brashay, 27 F. Supp. 870; Time, Inc. v. Larson, 


4 
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"by implication, that the plaintiff's 
product is the defendant's, and that, it seems 
to me, is what is happening here." 

To publish the Foote, Cone and Belding series in the 


foregoing circumstances was an act of unfair competition by 


Time, Inc. 


V. THE DISTRICT COURT ADMITTED INTO EVIDENCE AT 
THE TIME OF TRIAL WITHOUT FORMAL PROOF AND WITHOUT 
STIPULATION A LARGE NUMBER OF UNVERIFIED EXHIBITS 
ALLEGEDLY COPIES OF ORIGINAL MATERIALS WITHOUT A 
SHOWING THAT THE ORIGINALS WERE NOT AVAILABLE, 
AND THIS MATERIAL WAS FIRST INTRODUCED AT A PRE- 
TRIAL EXHIBIT AT WHICH ONLY ONE PARTY WAS PRESENT 
- THE DEFENDANT. APPELLANT CONTENDS THAT THIS WAS 
CLEARLY ERROR: 
Rule 16(3) Federal Rules of Civil Procedure 


“PRE-TRIAL PROCEDURE; FORMULATING 
ISSUES 


"In any action, the court may in its dis- 
cretion direct the attorneys for the parties 
to appear before it for a conference to con- 
Sider. « « 


@eeeeoeeed 


(3) The possibility of obtaining 
admissions of fact and of documents 
which will avoid unnecessary proof;" 


, 
@eeeeoeeoee 
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The above is a procedure for markéng of exhibits 
and documents at pre-trial and their subsequent 
admission at trial without formal proof provided 
that the cit tile kg suit stipulate that formal 
proof is dispensed with. 
However there is no part of the Federal Rules of 
Civil Procedures which provides for admission of 
exhibits and documents. without formal proof, 
WHERE ONLY ONE PARTY IS REPRESENTED AT PRE-TRIAL. 
"The Pre-Trial Conference should be attended by 
at least one attorney who will participate in the 
triai."" "A pre-trial conference may not take the 
place of a regular trial". Beveay v. Brannan, C.A. 
10th, 1949, 172 F. 2d 241. 
The trial transcript bring out the foregoing in 
the exchange between Mr. Medina, ccunsel for Time, 
Ine. and the Judge of the District Court. 
Tr. 6, 7 
MR. MEDINA: Here is a list of the exhibits which were 
put in evidence before Judge Mc Laughlin. 
THE COURT: Well, ‘were they put in evidence or were 
they only identified? _ 
MR. MEDINA: No, sir3 they were marked in evidence, 
your Honor. 
THE COURT: Ordinarily, we do not admit exhibits in 


evidence. 





1 Barron & Holtzoff, Federal Practice and Procedure, #473 
ct p. 96. 
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MR. MEDINA: It was somewhat unusual.? 
THE COURT: What we ordinarily do at pre-trial is 
to identify the exhibits and secure a stipulation that 


they may be admitted without formal proof. 


avs Le 

THE COURT: Mr. Medina, where does all that appear 
in the pre-trial order? 

MR. MEDINA: It appears in the -- 

THE COURT: To be sure, it may appear in your pre- 


trial statement. 


MR. MEDINA: Yes, sir, but that specifically is made 


part of the pre-trial order. 


Tr, 12, i5 


THE COURT: Yes, but the other side didn't stipulate 


THE COURT: In our procedure here, it is quite common 
for each side to make a part of the pre-trial order a 
statement of its contentions. 

THE COURT: Now, when that is made part of the pre- 
trial order, it does; not follow that both sides stipulate to 


the correctness of that. 


Appellant recommends that the Court read the Pre-trial 
Order at this point, J? A. 
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MR. MEDINA: We had reached the pre-trial and Judge 
Mc Laughlin said: Since the other side without excuse has 
not appeared, the statement of facts in your pre-trial 
statement will be accepted as statement of facts. 

THE COURT: Of course, I construe that to mean that 
it will be accepted as a statement of the contentions of 
the parties. 

THE COURT: Well, I am not going to oe that way. 
I am not going to deprive a person of his rights, if he has 
any, in a technical fashion, especially as our procedure 
here is to regard the pre-trial statement merely as a 
statement of the contentions of the respective parties, 
unless there is an express tipulation to the effect that 


the other side admits the correctness. 


Tr. 14 
THE COURT: I cannot consider any of the exhibits 
because I cannot consider part of the evidence. 
e©coo00c°o | 
Suddenly, for some unexplained reason, the Court 
decided to admit the said exhibits inte evidence as though 
both parties had been present at pre-trial and had 


stipulated, This is shown as follows: 





TO 
Tr. 14 
MR. MEDINA: Now, am I correct in my understanding 
that those exhibits which were marked at pre-trial, in 
order to do away with formal proof, that those can be 
put in evidence without further formal proof? 


THE COURT: Precisely. 


As a result of this unexplained act by the District 
Court there was now before it during trial a mass of 
unverified material, which was not the best evidence 
(Since there was no showing that the originals were lost 
or unavailable) but only purported to be photostats of 
alleged originals whose relevancy and materiality had 
not been established. This material was viewed by the 
District Court in reaching his conclusion in rendering 
judgment, and thus was a major factor in the case. The 
admission and consideration of such materials was 


clearly error. 


vii THE DISTRICT COURT ERRED IN EXCLUDING EVIDENCE 
BASIC TO PLAINTIFF'S CASE IN CHIEF. THIS 
WAS ERROR? 
The District Court erred in excluding material which 
plaintiff, while on the witness stand, endeavored to 


introduce so that He might prove his case in chief. 





Th 


This material was relevant and should \kave been permitted 


Since it ineluded evidence of novelty and originality, 


access to plaintiff's work, and use of plaintiff's work by 
the Government before this cause of action arose. It also 
included original exhibits which were the best evidence of 
plaintiff's work and far superior to the copies placed in 
the record by deferdant. 

The error appears in the trial transcript from page 15 
to page 20 inclusive. Although it can be gleaved from the 
transcript only with great difficulty, plaintiff was on the 
“witness stand and in his lap was a mass of material 
consisting of letters and exhibits. He was undergoing 
direct examination by his attorney, Mr. Shipley. We quote 
from the trial transcript. 

"DIRECT EXAMINATION 
BY MR. SHIPLEY: 
tes wo 

A® My name is Arthur S. Curtis. 
te, 16, i7 

Q. Well, will you adduce or produce a documentary 
example of each concrete form to which the idea has been 
reduced and offered for sale? 

MR. MEDINA: If it will save any time, I will stipulate 
you may put in evidence these eight or nine exhibits you 


produced at the deposition as one exhibit. 
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Mr. Shipley: It its so stipulated. 

THE COURT: They may be admitted. 

THE WITNESS:We have some additional forms which I 
promised opposing counsel I would supply. ( Underlining by 
appellant) 

MR. SHIPLEY: If the Court please, as soon as the 
clerk marks them, I would like to examine the witness on 
these exhibits." 

We see that the witness has just offered to place 
his material in evidence and that his attorney has asked 
that the clerk mark same so that the witness can be examined. 
There now occured some unusual behavior in which defendant's 
counsel, Mr. Medina, placed deposition materials into the 
record and the Court closed the evidence at this point. 

Page 19 of the trial transcript indicates that the Court 
would not even permit plaintiff's counsel to examine plaintiff 
on the contents of the deposition exhibits: (J.A. ) 
"THE COURT: Then I think I am not going to have you 
examine the witness concerning the contents of these. Let 
us proceed." 


Mr. Shipley persisted in his endeavor to use the visual 


material as a basis for developing phintiff's case in chief 


. but he was capriciously slapped down by the Court. We 


quote from the trial transcript, page 20: (J.A.  ) 





~Le 


13 
"MR. SHIPLEY: If the Court please, this evidence 
simply defiges the scope of the idea. 


THE COURT: Please do not argue with the Court." 


The Court thus firmly showed that nothing more could be 
presented to the Court, not even the deposition material, and 
now the Court limited the plaintiff's case in chief to a 
mere question and answer technique.; Page 20 of the transcript 
reads: | 

"THE COURT: It has been stipulated these 
exhibits are applications by the plaintiff of 
what he contends are his ideas. If you want 
him to define what his idea is more concretely, 
you may ask him an appropriate questicn."” 

The above arbitrary handling of plaintiff's case in chief 
by the Court resuited in the exclusion of the very materials 
with which plaintiff hoped conclusively to prove his case. 
This included among other things a letter from Foote, Cone 
and Belding, the advertising agency which subsequently 
produced a Medal of Honor series in Time Magazine published 
and which is the basis for the plaintiff's present cause of 
action. This Letter indicated that Focte, Cone and Belding 
had carefully examined the whole idea and endeavored to apply 


it to it= various accounts, but that it was not going to do 


business with Curtis at the present moment on the use of the idea. 


“ 
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The significance of; the ieteer relates to a possible defense 
by Time of innocent publication. If Foote, Cone and Belding 
was an appropriator of plaintiff's idea, then Time Magazine, 7 
in publishing a Foote, Cone and Belding version, certainly 
was party to the appropriation, and this liability is no less * 
true when we see that Time itself had been offered the Curtis 
material prior to the publication of the Foote, Cone and 
Belding version. 

Thus, if we turn back to pages 16 and 17 of the transcript 
and see that plaintiff was offering material as part of his * 
case in chief, we can search the record without finding that 


it was anywhere admitted by the Court. This is certainly 


error on the part of the District Court. 


PROCEEDINGS IN DISTRICT COURT OF MAY 9, 1957 
In the District Court on May 9th 
A second attempt was made by appellant to bring to the 
U. S. Court of Appeals the materials which the District Court 
refused to consider at the time of trial. We read from 
page 4 of the official transcript: . 
THE COURT: Why aren't you represented by counsel? 
MR. CURTIS: I am counsel. I have one other matter. 
This refers to exhibits which we sought to offer at the trial 


and which the Court -- i 


‘.. 
THE COURT: Suppose you hand up something -- ee 





a 





fe; 

MR. PICKERING: If I may be heard at this time, 
there were no exhibits offered at the trial which your Honor 
exluded. © Everything which was submitted came in. 

I suggest that Mr. Curtis is trying to get things 
in the record which were offered at the trial. 

THE COURT: I will not sign an order of this kind. 


This is not a usual order. 


Thus the Court refused to permit appellant to send his 
profferred materials to this Court along with the other 
materials. The record above appears to indicate that 
appellant handed his material to the Court. This is not at 
all what happened. When the Court requested appeliant to 
hand this material, counsel for defense interjected, and 
the Court ruled against appellant without Locking at the 
material. 

The excluded material appears in the Brief Appendix 
and consists of the following: 

way A letter from the White House to appe:lianz, 

concerning the Medal of Honor strip, which shows 

knowledge of the works of appellant in important 
governmental circles. 

2. A letter from the Depvuty Director cf Public 

Relations, of the. U.S. Army, bearing on the point 


of iriginality and nevelity as well as knowledge of 


appellant's works in government circles. 
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3. A letter from the Air Forces, and a letter 
from the Navy, relevant for the same reasons as 
(2) but showing also that the military branches 
of the government were distributing the work of 
appellant. 
4. Letters from Mr. Hearst's syndicate manager, 
inquiring whether MEDAL OF HONOR ‘was available 
to Mr. Hearst, important in showing promotional 
efforts by appellant, and bearing on value of the 
series as literary property, and from the Chicago 
Tribune, of the same type. 
5. A letter from the Library of Congess to 
appellant, indicating that the Library would like 
to preserve the originals of the appellant's work 
as historical data. 
6. A letter written to appellant by the late 
E. T. Leech, of the Pittsburgh Press, recommending 
the MEDAL OF HONOR series to other publisher: . 
relevant as showing distribution. 
7. A letter from Foote, Cone and Belding to 
appellant, indicating that they had carefully 
considered the MEDAL OF HONOR idea for their 
Glients but were not able to use the work of 


@ppellant at that time. This is relevant sinoe 


» it goes to the heart of the matter, whether 
Time’, Inc. was publishing an achpartiaténe 
series. | 
8. Sample of a press release, relevant to show 
the material with which appellant began. 

- 9. Best evidence of appellant's works, 
consisting of stories in the MEDAL OF HONOR 

‘ series as actually published in the Sunday 

funnies and elsewhere in the paper, relevant 

Since it goes to the heart of the matter as to 

just what appellant's idea actuaily was. These 


stories are included in the appendix to this brief. 


The above materiais largely made up the evidence with which 
the appellant hoped to prove his case in chief, and the 


District Court refused to admit any cf it, or even Lock at it. 


VII: THE DISTRICT COURT ERRED IN DISTINGUISHING 
AS iT DID BETWEEN BELT V. HAMILTON BANK AND 
; CURTIS V. TIME, INC. 
1. CONCRETENESS 
The District Court in the opinion refers to Belt's idea 
as "concrete" and to Curtis! idea as a "mere abstraction". 
This is overwhelmingly contrary to the facts. Any literary 


product concrete enough to be published Simultaneously in ths 
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comic sections of a number of papers is concrete enough to 
be protectable at law. If it was concrete enough to be 
Submitted to an rejected by Time, Inc. and Foote, Cone and 
Belding, if it was concrete enough to be imitated, it was 
concrete enough to be protected. Newspapers do not pay out 
money to publish "an abstraction". 
aa 

The District Court also distinguished Belt v. Hamilton 
Bank from Curtis v. Time, Inc. by saying that in the Belt 
case, the parties actually entered contract negotiations 
prior to use. This is not a true distinction. The offer 
by Curtis of his material required only an acceptance to make 
a legal contract in the express contract sense; to use the 
material without formal acceptance makes out an implied 
contract. The letters from Time, Inc. and Foote, Cone and 
Belding indicate that both CONSIDERED the material. This 
is access, it should suffice when combined with similarity. 

To hold that a man who negotiates with his victim 
before taking his property is more guilty than one who 
merely inspects it and then takes it, is too fine a 
distinction for this appellant. The District Court could 
hardly expect a victim to understand that Ke could #ollect 


from the former but not the latter when in*both cases the 


horse had been stolen from the stable by one to whom the 


victim had showed the merchandise with intention of selling it. 
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Fes, 
MISCELLANEOUS 
THE PLACE OF COPYRIGHT IN THIS ACTION 

"No copyright infringement is claimed." Holtzoff, J. 
in Curtis v. Time, Inc. 

The literary feature which plaintiff produced carried 
appropriate copyright markings. This was adequate notice 
of ownership and intent of A.S.Curtis to claim property rights 
in whatever his literary product had that the courts would 
protect. It was warning that the property was protected. 

This case has been brought on the theories not of a 
copyright infringement action but on the theories of 
appropriation of idea and unfair competition. This should 
not mean that plaintiff's literary product is unprotected at 
law. It merely means that plaintiff has elected to proceed 
under remedies more applicable to the facts in the case in 
view of A.P. v. I.N.S., and Belt v. Hamilton Bank. 

Associated Press v. International News Service was a case 
in which there were mixed questions of copyrightability of 
news; access and similarity; the problem of public domain; 
the distinction between the substance of news and the specific 
embodiment or form in which it is cast; the problem of 


unfair competition. Curtis v. Time, Inc. contains all 


of these elements, but in this case Curtis alleges that the FORM 


in which he came to embody the "news" was appropriated rather 
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than the content of the news, while in the A. P. v. I. N.S. 
case the allegation was that the form was discarded and the 
content of the news was appropriated. In the Associated 
Press case, the Supreme Court of the United States held that 
the whole matter should be settled on the question of unfair 
competition. 

Belt v. Hamilton National Bank was a case involving an 
idea for a radio series which was presented with some detailing. 
The Bank used the series without payment, and Belt brought suit. 
This Honorable Court held that there could be appropriation 
of an idea in this:jurisdiction, and that Belt could recover. 

In the light of the Associated Press case and the Belt 
case, the action has been brought on the theories of 


appropriation of idea and Unfair competition. 


CONCLUSION 

In this brief, Appellant has endeavored to show that 
Time, Inc. is liable for publishing the Medal of Honor series 
pvevanes by Foote, Cone and Belding, a) for appropriation of 
idea as embodied in the syndicated, copyrighted newspaper 
series published by Appellant entitled Medal of Honor; 
b) for “innocent publication", even if this Court shculd 
find that Time, Inc. published without knowledge, since 


whoever publishes does so at his peril; c) for unfair 
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competition in publishing in the same markets as appellant 


or in markets which appellant might reasonably anticipate he 
would publish in sooner or later, an illustrated literary 
series bearing the identical name as appellant's, Medal of 
Honor, 

Time, Inc.'s defense that it "donated the space to the 
Government is two-sided. Time, Inc. did not donate the 
copies in which the so-called ads appeared, it sold those 
copies and got money for them; one wonders whether Time, Inc. 
donated the space only when there were no advertising dollars, 
as an alternative to paying out cash for literary talent 
(for example, to appellant) to fill this ssace with reading 
matter; the so-called ads, were really colorable imitations 
of the appellant's feature, with a short testimonial as to 
war bonds, i.e., more feature than ad, and Time, Inc. paid 
nothing for it to anyone; readers who had become accustomed 
to seeing such material with the by-line "by A. S. Curtis", 
now were offered it by Time, Inc. and this might boost Time, 
Inc.'s circulation. | 

Time, Inc's defenses of prior art and prior publication 
are not relevant at all. Time, Inc. has not produced a 
syndicated, copyrighted newspaper features series entitled 
Medal of Honor, using cartoons, dress of merchandise, etc., 
like appellant's prior, to such series by Curtis. Time, Inc. 
merely comes forward with news stories and profiles done by 


Time, Inc. and others. 
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Furthermore, the parties have stipulated that the 
actual series published by Time, Inc. was not produced by the 
staff of Time, Inc., but was produced by Foote, Cone and 
Belding advertising agency with Park Avenue offices only a 
few blocks from Time, Inc.'s Rockefeller Center Building. 
Appellant submits a letter to him from Foote, Cone and Belding 
dated 1946 showing that in that year an officer of the firm 
considered and rejected the "Medal of Honor strip idea". 

Five years later, in 1951, this same agency produced the Medal 
of Honor series with cartoons which Time, Inc. published, and 
this without reference to or payment to appellant. During 
the intervening five years period, appellant energetically 
promoted and published his strip. 

Who should reap the harvest, sown by the hard work of appellant 
in making the Medal of Honor syndicated, copyrighted 
newspaper series one that the public and the editors recognized 
and would accept - Time, Inc., Foote, Cone and Belding, or 
Appellant? It is axiomatic in the law that he who has 


sown, should reap the harvest and his labors. Appellant should 


have had the harvest of such fame and fortune as the wide- 


spread distribution of the colorable imitation of his syndicated, 
copyrighted newspaper series would bring. That Time, Inc. 
and Foote, Cone and Belding might argue that they were giving 


something to the government, is not pertinent, since what they 





BRIEF APPENDIX 


Contents: 
Affidavit of Appellant as to authenticity 
Letter from the White House 
Letter from Col, Pierce 
Letter from Air Forces 
Letter from Mr. Schooley, Navy 
Letter from the Library of Congress 
Letter from the Chicago Tribune 
Letter from King Features Syndicate 
Letter from E.T. Leech, Pittsburgh Press 
Reproduction of the Tokyo Raid story 


Reproduction of mimeographed press release 
of Corporal Luther Skaggs, C.M.H. 


Reproduction of mimeographed press release, 
first page only, of Marine Sgt. Arthur J. 
Jackson, C.M.H. 

Originals of stories as published in the 
newspapers which ran the MEDAL OF HONOR. 
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were giving was the property of appellant, only he is free to 
do that, and if they have given it, they must —— a 

As it was, the Foote, Cone and Belding series, given 
away as a — mat service by the savtuaiace. te blanket 
ee blotted out appellant's series. Publishers 
cannot be expected to pay to appellant for something of which 
they can get a colorable imitation for nothing. It is hard 
to sell what someone is giving away. 

Why did not Time, Inc. produce at the trial the only 
witness who really knew the facts - Foote, Cone and Belding... 
which had produced the series in question? Why did not 
Foote, Cone and Belding appear to clear its name, or tell its 
story? The sbaaues, the silence of the only witness who knew 
all of the facts, is evidence that the testimony of Foote, 
Cone and Belding would have been unfavorable to Time, Inc. 
eee, by reentering this jurisdiction, they would have been 
liable for process by appellant. 

So wets, Ine. produced NO WITNESS at the trial! Time, 
Inc. shielded reote, Cone and Belding, hoping that the presence 
on the one hand of a now-nameiess writer, and on the other hand 
the largest magazine publisher in the country - and this in 
his more magnanimous capacity of being generous to a sorrowful 
Uncle Sam whose presence in the courtroom was felt powerful 
throughout the whole case ~ would be sufficient to sway the 


District Court. 
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It was. 

Appellant prays that this honorable Court reverse the 
decision of the District Court, and find for Appellant in 
damages in the sum of $10,000., and/or to grant whatever 
relief this Honorable Court deems meet and proper in the 


premises. 


Respectfully submitted, 


ARTHUR S. CURTIS 





816 National Press Building z 
Washington 4, D. C. NA-8-5696 
| 


Counsel pro se 


BRIEF APPENDIX 


Contents: 
Affidavit of appellant as to authenticity 


Letter from Foote, Cone and Belding to appellant 
Dated October 24, 1946 


Letter from the White House 

Letter from Col. Pierce 

Letter from the Library of Congress 
Letter from the Navy, dated June 7, 1947 


Reproduction of the Tokyo Raid story distributed 
by Air Forces for the Fifth Reunion of the Raiders 


Letter from the Chicago Tribune 


Letter from the Pittsburgh Press 
Letter from Mr. Hearst's King Features Syndicate 


Reproduction of mimeographed press handout by the 
defense departments about Luther Skaggs, Jr., C.M.H. 


Reproduction of mimeographed press handout on Master 
Sergeant Arthur J. Jackson, U.S.M.C., C.M.H. 


Original copies as printed in the Sunday funnies of 
relevant Medal of Honor stories, brought into this 
Brief Appendix by Motion to the Court. 
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AFFivavVI1itl 


I, the undersigned ARTHUR S. CURTIS, Jo hereby state 
under oath that the following facts are true to the 
best of my Knowledge and belief: 


1.Tnat I am the same Arthur S. Curtis who is the appellant 
in Curtis v. Time, Inc., No. 13370 in the United States 
Circuit Court of Appeals for the District of Columbia circuit. 


2.That I am the same Arthur S. Curtis to whom the letters 
to be described below are addressed. 


3.That the letters and mimeographed copy and the Tokyo 
Raid story as reproduced in the Brief Appendix are 
photographic - offset reproductions of originals which 
I have in my pv.ssession and are exact copies of same. 


4 .That these letters include: 
a. Letter from FOOTE, CONE AND BELDING, dated 
October 24, 1946 
bob. Letter from the White House dated November 
29, 1948 
ec. Col. Pierce's letter of 24 May 1947 
d. Schooley's letter,28 May 1947 
e. Library of Congress letter 
f. Chicago Tribune letter 
g. Pittsburgh Press letter 
h. Mr. Hearstfs Kingz Features Syndicate letter 
5.-That the mimeographed coples reproduced inelude 4 
story of Luther Skegz2a, Jr... C.M.h.3 and cage one 
of a mimeographed story of Art hae J .Jdackson,C.M.H. 
and that these were given to we in the first Ci 
Ly tne defense departments. 


Subseribed and sworn vo before m2 ht se Pea ot Ae 


1957. My comes expires Sage 1s EG a 
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FOOTE. CONE & BELDING 
Advertising 


247 PARK AVENUE: NEW YORK !7 


October 24, 1946 


Mr. Arthur S. Curtis 
Curtis Features Syndicate 
Box #223 

Benjamin Franklin Station 
Washington, D. C. 


Dear Mr. Curtis: 


Thank you for submitting the MEDAL OF HONOR strip idea 
for our consideration. 


We have examined it very carefully and considered accounts 
on which it might possibly be used but, regretfully, have 
come to the ecnclusion that it doesn't fit into any of our 
current plans. 


Thank you for your courtesy in‘gring Ay g this \terfr atten- 
tion. 


Sincerely Yours, 


‘5 


Vice President 


William E. Berchtold 
sr 
enc. 


NEW YORK CHICAGO . LOS ANGELES SAN FRANCISCO HOLLYWOOD 





THE WHITE HOUSE 
WASHINGTON 


November 29, 1548 


’ Dear Mr. Curtis: 


The President asks me to thank you 
for the Medal of Honor strip. Your artist 
certainly did a fine job in bringing to life 
the story of Pharmacist's Mate George Edward 
Wahlen. Congratulations to you and to him. 


Sincerely yours, 


hah. Y Rive 


CHARLES G. ROSS 
Secretary to the President 


Mr. Arthur S. Curtis, _ 
601 Bromo Seltzer Building, 
Baltimore, Maryland. 
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WAR DEPARTMENT 


BUREAU OF PUBLIC RELATIONS 
WASHINGTON 


24 May 1946 


Mr. Arthur S. Curtis, President 
A- S- Curtis Features Syndicate 
P. 9. Box 223 

Benjamin Franklin Station 
Washington, D. C. 


Deer wr. Curtis; 


Any of your mounted strips that you send us of the 
feats of the Medal of Honor winners will be distributed to 
their next of kin with an accompanying letter from General 
Parks. 


With reference to securing further pictures of Medai 
of Honor men, The Adjutant General informed me yesterday 
that there are no further pictures of Medal of Honor men 
avallable. I think the best idea is direct approach by 
you to the families, requesting copies for your use. 


I hope that you and Run ver came to some definite, usefm 
conclusion in regard to the strip for Sergeant Hedrick. I 
regret that I could not have spent more time with you myself 
as nothing interests me more than the doings of the men and 
officers in the 194th ulidez Infantry Regiment. 4 





Sincerely, 





AMES R. PIERCE, ‘ 
Colonel, G. S.C. > 
Deputy Director. 


° 
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THE LIBRARY OF CONGRESS 


° 
Wasnincton 25, D. C. . 





» 
Lees” 


ACQUISITIONS DEPARTMENT 


January 13, 1947 


My dear Mr. Curtis: 


The syndicated series of illustrated stories on the background 
of each award of the Congressional Medal of Honor is not only of historical 
interest but an admirable step in acquainting the public «t large with the 
historic facts connected with acts of heroism. It is indeed within the 
Library's province to preserve the originals of such materizis for posterity | 
and if you care upon completion of the series to present these drawings to 
the Division of Prints and Photographs the Library will regard them as a 
notable addition to its resources. 


| I very much hope thet you will find an adequate =; to provide 
for continuation of the series to its completion and that you: erfort 
to arouse interest in this historical project will be sxccesirul. 


TOF, ‘ 
ashy - Clap 
Verner W. p 


Director 
/ Acquisitions Department 


Mr. Artimr 8. Curtis 
4229 Raisterstown Road 
Baltimore 15, Maryland 
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HEADQUARTER®, ARMY AIR FORCES 
WASHINGTON 


3 


June 6, 4+47 


- 


Mr. Arthur S. Curtis 

A. S. Curtis Features Syndicate 
4229 Reisthstown Koad 
Baltimore 15, Maryland 


Dear Arthur: 
® 
I want to thank you for your exceiient art work in 
conjunction with the Fifth Anniversary of the Doolittle haiders. 


This material was reproduced and aistributes ta over 
1-0) newspapers and wire services. 


Unfortunately, the Texas City disaster toon so suc: 
Space that news a:ers were umadue to give us the desired ¢ovrirace- 


- 
. 


Your cuntribution to our effort is dweepdy arprsiat<ca.” 


. fd \ 





Chief, uperatiors vransn 
Puciic snformation. o323sior 
Director of Infcermaticn, “iar 


PP SE a) + TORO OS: RY AIR FORCE. eo a St 
























A PICTORIAL STORY OF THE GREAT TOK alD OF APRIL 18, 1942 eet os Be reser 
aaa ae ae, aan om ST —— oe -—_—_—--- -—_— - =. so -- 
Tue TOKYO Ait eet Al ELGIN FIEIS, FLORIDA DOCUTTL ES wand-| | | ABOARD THE AKCROFT SARZ-ER BORNTT, 
OF CONCEIVED IN JAT 9~2, PICKED BO VOLUNTEERS COMPLETED 3) | ADMHAL KIA F HALETY cc" SAS BIE, 
| ANG WAS CARRIE: TH | | MONTHS OF INTENSIVE SPECIAL PREPARA- 6 SCCLTTLE AND HIG MEN'CC! co MEIR 
| | TION NOW EQuiIaMmiNT was DEVKES EVERY | | PREFARATION- - . 


TMOST SECRE Ly TAILS 
MEN WE HAVE AM, 
WHOS= IMPORTAN: 
EXCEEDED CNV e 

| MAZALIS INVOLWED Te 

{ | ARE SECRET IHATIO“¢ A 

SAV ANY VOLUNTE 










TRUE TALES 


F THE NATIONS FIGKEST AV NARD 








UT. GENERAL. JAMES 4. DOOLUTTLE Ae: Ay f Siw 
HeZ Es * Saga WHO PLANNED AND EXECUTE 
Pe GREAT TKO RAID OF APKILIB,: jee 


QEYRICH byt a) S.A Pi feOs He 


eee 














| | THE HORNE: was 9vP706E0 TO CARZv | [Ten HOURS ANEADOF SCHEDULE OV APRIL 
DOCLITTLE Wis diN HOO MILES OF THE 'AP | | 18,1942, THE MEN TOCA OFF FROM A DECK 
| COAST But AT ECO MILES, WHILE AVOIDING | | | ec JOBING AND SLANTING INA ROUGH ECA, 
| PATROL VESSELS A JAP SHIP WH ACCIDENT! | DOCLITILES PLANE TOOK OFF FIRS7, FIF - 






ALLY ENCOUNTERED ANO 6UNK/ — TEEN OTHER PLANES FOLLOWEO, FIVE MEN | Z 
MIGHT 


[TOA PLANE pm. nnn 
» NEVER BEFORE HALE A.A. 
BOMBERS TAKEN OFF IN SUCH ees 
H ERCM A NAVY CARRIER ROUGH WEATHER, 
BL TOOMTHEVVE G77 TO TAKE OFF Ot THE > 
UPBEAT! TEB.20A.M ALL fe 4 


B25 MEDIUM nage AS: 
wy, ~s 4 


Y s/ 2AD LUCK! TH 

oy TIP THE JAR OFC THAT 

% SEA SOMETHING 16 4 

j WE HAO BETTER age BE i 
{THIS MORNING INSTEAD DE 

| TCNIGHT TO RETAIN THE x 

TELEMENTOF SucpRise 2) > 











why |: v OL Tu >& OWN PLANE BROKE UPA 
BAGE POLL GAME BUT NO DOME WAS 
sarah N THE CROWS WHICh WAS 


“1% ONE CASE NINE JA? FiGHT- ny | 
oe NOT A MiITARY OBIBCTIVED 


ERG OWARMED AROUNT A &i5! 


WELL, & RECEPTION 

% COMMITTEE ! 
WONDER WHAT ThE COKE ) 

\ te OC WN THERE -- 








PAig1Oty COMPLETES, UPON ocaing JA2EN | 
| UNECR6EEN RAZARSS CEVELCPED THE | 
SCATTERED SLANES RAN INTO A #7 DEAN, | 
FURTHER CRAINING DEPLETEY CAs 
RESERVES Ad THEY BUCKED HEAVY WINDS 
ee | 
NO GAS -- UNFAMILIAK TERRAIN-- | 
NO LIGHT BEACONS CR LANSING | 
| 













FLARES --FLYING AT O00 15 
10.CSO FEET - «= HOKE Wi: AE. 
Me OVER ChINA, BECAUSE OUR GAS 
"WA 16 GONE ANO WE MUST BAIL CUT-- 





DIRECT HITS WERE MADE. 
ON A NEW CRUISER OR BATTLE- 
Sri? UNOER CONSTRUCTION! 


SOME CONTACTED CHINESE TROOPS, HELP- 
ED PROMOTE INTERNATIONAL FRIENOSHIP 
WHILE RETURNING HOME. 


DOCuTTLES OWN MEN CARVED A 
SRELTER FROM A MOUNTAIN SIDE, ASSEM- 
BLING WHILE JAP PLANES RAIDED NEAR: 
BY VILLAGES FREQUENTLY. = 





t UNUSUAL Cenenieae Fi. MINDS OF 
' <see TRAINING: AUT AT LAST WE ARE } 
, REAOV FOR THe TASn-- ol 





SOME Cig !HeRRiBE CEATHS 
ee 1HoORR, 













a> EACH PLANE HAG 
114 OWN OBJECT VE EARN TO 
RECOGNIZE 17 By PACTURES. | 
MERL ARC SOME FACTS C8) ARON | 
el NWEE°E ALES NAVI GALION, | 

© GUN DcelV ONT Me “FOR OLOGY: -} 


STAGS OF THE one WAS REHEARSED 'N DETAIL | foes 


~ 
nie 
rt 
} 
' 
' 
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ToS 1S WHERE Ne | i ron | ' 
OuT AND STRixe FOR | 


OUR INDIVICUAL "ARGETS "| 





FLYING . OW TO MINIMIZE DETECTICN By | 
| JAPG, DOCLTT ES PLANES STON FAN OUT, | 
| EACH PLANE AFTER ITS OWN TARGG’ ACEA | 
| TARGETS (NCL LED ARMA SCNT ELANTS, 
| COCK Ym, RA LE CAS Vem Ob EN INS | 
| FAVE GREA® JAPANESE C-T:66-- TOKYO, 
| YOKCHAN.A, NAGOVS KOBE AND OSAKA 
Ee ere 








FACIE see Syl FO wWER | 
FACTORY <= fle CO” Veen Ob F 
ANC oOitss ICCKS- 


ARENA =I eee Moe 
SI 


REFINGSeo = ? 
“ 
— . std 
NN 


i 
See eas ae 


BR THAT Be“OUNTS FOR 
‘ He @® Lerineky 
BAND STORAGE WORKS: 


FRIENDLY Cri NPE TO CHUNGKItO® THENCE TO 

US FORCES COME WOUNDED FAC LY. WERE 
CARRIED 16 = Ty @y CHINESE asd 
i . sible 


BOme MADE THEIR WAY BIDED & 


= 
MUST BE canetuL. 
JAE TLOOPS ONLY 
aMiLEs AWAY- - 













COOLITTLE 16 THE LACT 10 ote: OUTOFM 
PLANE. THREE PLANES (RASH LANDED IN CHINA 
ONE LANDED 'N RUSSIA. EIGHT FLYERS WERE 
TAKEN PRISONER BY JAPS AND MACE TO 
SUFFER INHUMAN TORTURE. FROM WriCl 








THE NATIONS 41GHEST AWARD, THE 


: GENTLEMEN WE ARE ALL RERE # 
CONGRESSIONAL MEDAL OF HONCR-- i 


j FOR CUR ENNUAL GATHERING IN 
COMMEMORATION CF AN EVENT IN 

| WHICH WE ALL PARTICIPATED, AND 

| WHICH 16 GREAT INTHE ANNALS OF 


ARMY Aig PORCE AND NATIONA, mi6 CRY- y, 





1 Tete BUR viv key Oe init, Tmt ail, 

| MACE UN Tee Care 167 CAV. Oe Tete 
1A SeeTetcR ANNUALLY ON AVRIL IGT, 
| | IN MEMORY OF A Gk Ai Vert ween dng! | 
Ee 4 














.  Ghirage Oribune 


TMS WORLD'S GREATEST NEWSPAPER 
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® : TRIBUNE TOWER © CHICAGO 
, December 1, 1948 
> 
, Mr. Arthur s. Curtis, President 

Xe o- Curtis Features Syndicate 

601 Bromo seltzer 2uilding 

Baltimore, Maryland 

Dear Mr. Curtis: 

We do not have room for your 

"Madal of Hionor" feature at present but I 

would suggest you brings it to my attention 
YY again about January 20. It is a good feature 
5 but space is a gurious problen with us. 


Sincerely, 


: | L ld 


Ae M. Ke nnedy 





AMX: fm Sunday Jditor 
. enc: 2 samples 
1 photostat 
» 1 contract 
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June 20, 1949 


To Whom Kk May Concern 


The Pitteburgh Press published and was pleased with the Medal 


of Honor series produced by Arthur S. Curtis. We received many 


favorable responses and our dealings with Mr. Curtis were en- 


tirely satisfactory. He is energetic and resourceful, and I am 
glad to recommend the feature which he produced and which we 
used. 


Sincerely 





235 EAST 45° STRETT 
NEW YORK 7, N.Y. 


ALL COMMUNICATIONS MUST &C 
ADDRESSED TO KING FEATURES = SYNDICATE 





OFrFicCEeE OF 
THE GENERAL MANAGER 


Mr. Arthur &. Curtis 

zk. S. Curtis Feetures Syndicate 
. 601 Eremo Seltzer Eide. 

Beltimore, Md. 


ar | Deer Mr. Curtis: 

Mr. Heerst sent me your series above the air heroes and your 
letter. As you know, King Features produces or tuys nost 

of the festure material in the Hearxt newspepers. 

I would like {6 iknow shether tha. Mesel of Honor series is 
alee Im wll Hasret efties emi thet the price would be. 

1 will then take up the maiter egein with Mr. hearst. 

"ill you be kind enough to inform se? 


Sincerely yours, 





Werd Greene 


 WGsMB 
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BPORAL a SEAGGS Te 


: Cornvoral hess, born in Hencerson, Kentucky, March:3, 1923, citi Ga 

ae. U5. Harine Corps on October 6, 1942. He had recruit training at farris — 
Island, South Carolina, and advanced training at Camp Led eune, orth Carolina, 
®efors going overseas lierch 1, 1943. 







-. 





- Coxporel Skaggs Later toox part in the iano on Guam as a “squad leader 
vith @ mortar section of the Third iaripe Vivisioa. 






“For gallentry during this action, Skaggs (then a Frivate First Class) was 
awardzd the iiedal of Honor with the following citation: 






HiDsL OF HOWOR: 


e 





"For conspicuous gallantry aaa intrepidity at the risk of 

his life above and bevond the call of duty wuile serving as 

squad leader with a Hortar Section of a Rifle Company in the 

Third Battalion, Third larines, Third harine Division, during 

ection against enemy Japanese; forces on the AsamaAdefiy Seach- 

head, Guam, Marianas Islands, 21-22 July 1944. Whenijthe sec- 

tion leader became a casualty under a heavy mortar barraze “. 
sacortly after landing, Private First Class Skages pmbiptly 

assumed commend and led the scction through intcnse -fire for 

a distance of 200 yards to a position from which to geliver 
effsctive coverage of the assault on a strategic cl#fi. Val- 

iantly defending tnis vital position against strongfeneny 

coun‘ srattack during the night, Private First EB ee 
















was critically wounded when a Japanese grenade le in his 
foxhold and exploded, shattering the lower part of §Hne les. 

‘ Wuick to act, he applied an improvised tourniquet and while 

‘ propped wo in his foxhole, gallantly returned tne éneny's 

‘ fire with his rifle and hand grenedes for a period of cigns 

hours, later crawling unassisted to the rear to continuc the 
fight until the Japancse had been annihilated. Uncomwplaining 
ond calm throughout this critical perso, Frivetc First Class 
Skaggs served as a heroic example ef courage and fortitude to 
other wounded men end, ty ra eo leadcershis: and inspir- ¢ 
ing devotion to duty, upheld the hign traditions of tac United 
Stetes aval Service." 











n ' eddition to the iicdol of donor, Corporal Skaggs has the Purple Hoare 
liedal, and is entitled to the Asintic-Facif iclarca Campaign edal and the World 
War II bi icdal. 










ae Skeece ° was honornoly dischargcd fron the U.S .arinc Corps Zescrves in the 
rating of Corporel on April 4, 1946. . 






His officiel address is Zondsrson, Kentucky. Eis nothr, Urs. Ide Skagzs 
Stoermer, lives at 117 Holloway Street, Hondcrson, Kentucky, and his father, 
Mr, Luther Skaggs, lives on Route 5, Brownsvillc, Kentucky. 


August 2, 1946 
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._ MASTER sanowair ARTHUR’ Je JRCHSON N, Us 3. MARINE CORPS - 0, at 


an Haster Sermuant haa J dacxs@M, U.S.l.0., was born at; Cleveland; 
Ohio, on Gcfover 12, 1924, -vfore his enlistrent in the U.S. uarine 
Corps Reserve at rortland on January 21, 1943, he was a concrete mixer = wg 
operator wath ¢ a na aval cons trucvion company in Alaska. . 
.?¢ * @ = - 
He received his ‘basic training at the Secruit Deport, %an viego, Galie~ . 
fornia and soon thereafter joined the First ~arine [ivision. iaster Sergeant 
Jackson recaived'a lettcr of commendation on Cape Gloucester for carrying a 
» wounded i2rine to safety in the face of well-entrenched Jap troops on the 
Slope of a steep hill, thus saving the wounded man's Lifes 
= ‘ 
lias = - Sergeant Jackson nis the ribson for and a facsinile of tne 
Presidential. Unit Citation awarded the First -arine Division, Reinforced, as ° 
follows s ° 
PRES SIDE? WIaL UNIT Citation Eee iARINE DIVISION, =: NFORCEL: 
cers and inliste ne First -arine Livision, 
‘ Reinforeed, on Augnst 7 to, 1942, denonstrated outstanding « 
grarlantry and determination in successfully executing rorced 
Tews ng acsaults against a number of strongly defended Japanese 
pc sitions on Tulagi, cavuta, Ta mnamboc, Florida and Cua adalcanal, 
dritish Solomon Islinds. completely routing atl the encny forces 
and seizing 2 most valuable base and airficld within the enury 
: zone of opsintions in thé Scuth Pacific Sewan. Frou the above 




















/ mricd untzl 9 Les ber, L222, this k.inforecd Livision not : 
onivy held (hoir import.nt sirategic pesitions despite determincd . 
Ind repeated dapunsse navul, air and land attacks, but by a 
copies of offensive operatic s apainct strong enemy resistance 
Sreve the Japanuse from the proximity ef the airfic 4 and ine 
flicted gre:t Lesses cn ther by Lance anc air attacks. The 


Courage and 2.torinitien dispisyod in these onvrations were 
ot sn inspirir.: cred sr. ’ 


The asbion for which he was awarded the’ :ledal of Honor presuntcd by 


Prosidant Sorry S. Truman on "Nimite Lay't, october 5, 1945, took place of | 
Petoli:, }elau Islands, wher he was «a Private First Class Serving .ith the F 3 
First (nrine Livision. dhe citarion accompanying the uedal of Honor seciiciinibie 
; a * 
siais OF HONG 
ib seal SOMSPi adel? , aljentry cue intrepidity at the risk 
2 : Life :bov- and@ beyers. the call of duty, while serving ~ 
ehh "the Tard Sottalion, Senta -ainces, First ..arine 
,  WESLON * at Oc A agawnst my peace? forees on the 
Idina of Fels i4 ir we Pace are uo, Seyromb-r 18, 19dde 


*93 by takar:. ine initictiv: whon his platoen's left-fi ank 
niVARCE WAS ile ap by tri Jira of vo peincse ‘troops concvaied 
~ stragly furtifiad pant lier. Private First Class Jackson 
dial ankias ae Se synasceded Porsa.) af our Lines ant, coursg yor iy 
"2% ing the inv: (REPAS i, iat «2 Le Pilioas housing 
rox3 amet! titris fie occ S0idie?s. Pouring bis : 
“phowctie Sic. inte Oh ty, of tie. Bese installation tc 
ure RY een Srocy.?, *&. turlud wieive phosphorous proenadcs 


-~ 


- 
aad $34 SEOLOSLE? Fo Pp See “Oy & TOLAee iene, aol Shiny 





BEST COPY 
from the origin 


MASTER SERGEANT ARTHUR J. JACKSON, U.S. MARINE CORPS 

Master Sergeant Arthur J. Jackson, U.S.M.C., was born at Cleveland, Ohio 
on Octobdr 18, 192. Before his enlistment in the U.S. Marine Corps Reserve 
at Portland on January 11, 1943, he was a concrete mixer operator with a 
naval construction company in Alaska. 


He received his basic training at the Recruit Deport, San Diego, Calif- 
ornia and soon thereafter joined the First Marine Division. Master Sergeant 
Jackson received a letter of commendation on Cape Gloucester for carrying a 
wounded Marine to safety in the face of well-entrenched Jap troops on the 
slope of a steep hill, thus saving the wounded man's life. 


Master Sergeant Jackson has a ribbon for and a facsimile of the 
Presidential Unit Citation awarded the First Marine Division, Reinforced, 
as follows: 


PRESIDENTIAL UNIT CITATION, FIRST MARINE DIVISION, REINFORCED: 
"The officers and enlisted men of the First Warine Division, 
Reinforced, on August 7 to 9, 1942, demonstrated outstanding 
gallantry and determination in successfully executing forced 
landing assaults against a number of strongly defended Japanese 
positions on Tulagi, Gavutu, Tanambogo, Florida and Guadalcanal, 
British Solomon Islands, completely routing all the enemy forces 
and seizing a most valuable base and airfield within the enemy 
zone of operations in the South Pacific Ocean. From the above 
period until 9 December 192, this Reinforced Division not only 
held their important strategic positions despite determined and 
repeated Japanese naval, air and land attacks, but by a series 
of offensive operations against strong enemy resistance drove 
the Japanese from proximity of the airfield and inflicted great 
losses on them by land and air attacks. The courage and deter- 
mination displayed in these operations were of an inspiring 
order," 


The action for which he was awarded the Medal of Honor presented by 
President Harry S. Truman on " Nimitz Day", October 5, 1915, took place 
on Peléliu, Palau Islands, when he was a Private First Class serving with 
the First Marine Division, The citation accompanying the Medal of Honor 
follows: 
MEDAL OF HONOR 
"Por conspicuous gallantry and intrepidity at the risk of his 
own life above and beyond the call of duty, while serving with 
the Third Battalion, Seventh Marines, First Marine Division, in 
action against enemy Japanese forces on the Island of Peleliu in the 
Palau Group, September 18, 19. Boldly taking the initiative 
when his platoon's left-flank was held up by the fire of Japanese 
troops concealed in strongly fortified positions, Private First 
Class Jackson unhesitatingly proceeded forward of our lines and, 
courageously defying the heavy barrages, charged a large pillbox 
housing approximately thirty-five enmmy soldiers. Pouring his 
automatic fire into the opening of the fixed installation to 
trap the occupied troops, he hurled white phosporous grenades 
and explosive charges brought up by a fellow marine, demolishing 
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BRIEF FOR APPELLEE, TIME, INC. 





United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 13,870 


ARTHUR S. CURTIS, t/a A. S. CURTIS 
"FEATURES SYNDICATE, APPELLANT, 


Vv. 
TIME, INC., APPELLEE 


APPEAL FROM JUDGMENT OF THE 
UnItTED STATES DISTRICT COURT OF THE 
DISTRICT OF COLUMBIA 


WILMER & Broun, 
Attorneys for Appellee, 

616 Transportation Building, 
Washington 6, D. C. 
Harotp R. Meprna, Jr., Por the 

Joun H. PICKERING, 
Of Counsel BER 
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Questions Presented 


Appellant, in 1946, tried unsuccessfully to sell appellee 
the “idea” of presenting in pictorial and narrative form 
the deeds of war heroes leading to an award of the Medal 

of Honor. Five years later appellee, as a public service, 
ran in its weekly magazine, TIME, six advertisements by 
the United States Government to sell Defense Bonds. 
These advertisements included a photograph of the winner 
of a Medal of Honor and a brief description of the deeds 
for which the medal was awarded. The questions pre- 
_ sented on this appeal are, in the opinion of appellee: 


(1) whether the “idea” claimed by appellant is a 
protectible interest in view of the findings by the Court 
below that the “idea” was neither new nor novel, and 
was based on historical fact; 


(2) whether that “idea”, even if protectible, is the 
property of appellant, in view of the finding of the 
Court below that it did not originate with appellant, 
and in view of evidence in the record that, even if it 
did, appellant either placed his “idea” in the public 
domain or sold it to the United States; and 


(3) whether the rulings of the Court below on 
admission and exclusion of evidence were correct. 
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United States Court of Appeals 


For THE District oF COLUMBIA CIRCUIT 


ARTHUR S. Curtis, t/a A. S. Curtis 
FEATURES SYNDICATE, 
Appellant, 
v. No. 13,870 


Time, INC., 
Appellee. 


COUNTERSTATEMENT OF THE CASE 


A. Nature of the Case. 


This suit is based solely upon an alleged appropriation 
by appellee of an “idea’’, claimed by appellant, of presenting 
in pictorial and farrative form a literary series portraying 
the award-winning deeds of holders of the Congressional 
Medal of Honor (Joint Appendix, hereinafter JA, pp. 13, 
16-18, 28-9, 44, 53-4, 67). There is no allegation of copy- 
right infringement and appellant has expressly denied 
making any such claim (JA 3, 53-4, 67). 


B. Facts. 


Since 1945, Curtis, an attorney and advertising agent 
operating under the name A. S. Curtis Features Syndicate 
(JA 12) has procured free of charge from the United 
States Government copies of the official citations to Medal 
of Honor winners and official photographs of those winners 
(JA 6, 16). This material has been reworked by him into 
pictorial and narrative form, copyrighted, and sold to vari- 
ous publications (JA 9, 15, 35-6, 61; plaintiff’s exhibit 1). 





2 


In 1946 appellant submitted some of his reworked ma- 
terial to defendant, Time, Incorporated, in an attempt to 
sell it the “idea” of protraying Medal of Honor winners and 
their exploits (JA 30-2, 61; plaintiff’s exhibit 3). That 
“dea” as defined by appellant himself is as follows (JA 


i7): 


“The Court: Well, now, let me see if I under- 
your answer correctly. 

“Is your answer that your idea consists of put- 
ting episodes relating to winners of the Congres- 
sional Medal of Honor into literary or artistic form 
so that the public would be interested in reading or 
seeing the material? 

“The Witness: No, sir, that is a part of the 
idea. The idea was to take this material, adapt it 
into a continuous literary series, which would run 
in a number of media fairly frequently. Now that 
is the heart of the idea.” 


The Court below found that the “idea” claimed by appellant 
was, on its face, “abstract” and neither “definite” nor “con- 
crete” (JA 68). It found further that (JA 67): 


“2. The idea of plaintiff is a literary series 
depicting in literary form by illustration and nar- 
rative the deeds of winners of the Congressional 
Medal of Honor. Plaintiff conceived the idea some- 
time during the academic year 1944-1945. 


“3. Plaintiff has embodied, published and copy- 
righted his idea in certain forms, including what 
is commonly known as a comic strip or cartoon 
strip. Such strip is called “The Medal of Honor’ and 
sets forth specific episodes in the careers of winners 
of the Congressional Medal of Honor, which is done 
both by illustration and narrative. .. .” 


“4. Plaintiff’s idea involves the treatment of 
historical events. In developing his idea, plaintiff 
relied upon and used official records of the United 
States. ...” 


Pe Ske 
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Appellee declined to purchase the “idea” claimed by 
appellant (JA 4, 30-2, 67; plaintiff’s exhibit 3). As a 
matter of fact, appellant, in its weekly Lire magazine, had 
itself since 1942 been running a series of stories describing 
Medal of Honor winners (defendant’s exhibit ao As 
stated by the Court below (JA 52): . 


ce 


. the defendant [appellee] had os 
used the idea of publicizing in one way or another 
the lives of winners of the Congressional Medal of 
Honor. ” | 


Even prior to appellce’s use of the “idea” claimed by 
appellant, the Leatherneck Association as early as 1921 
commenced publishing in its magazine The Leatherneck a 
series of stories about Marine Corps heroes including 
winners of the Medal of Honor (JA 24; defendant’s exhibit 
2). Those series were presented in many different forms 
combining varying degrees of emphasis on pictorial, photo- 
graphic and narrative elements, and their content ranged 
from full biographic treatment to portrayal of the specific 
award-winning events (ibid). The Leatherneck Associa- 
tion was also sued by appellant, for alleged appropriation 
of the same “idea”. Curtis, t/a A. S. Curtis Features Syn- 
dicate v. The Leatherneck Association, Inc., Civil No. 
4960-54 D. C. That suit was tried before a jury three 
days following trial in the instant suit. And there, on de- 
fendant’s motion for a directed verdict, Judge Letts held 
that Curtis had failed to make out a prima facie case, stat- 
ing from the bench: 


“Gentlemen, as I understand the law, in order 
for plaintiff to proceed, he has the burden of prov- 
ing that his idea is new, that it is original with 
him, that it is novel and that it is concrete. The 
Court thinks that the plaintiff has failed to make 
out a prima facie case, really, as to any one of! the 
four essential elements of his case. Accordingly, 
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the motion of the defendant will be granted. ... 
(Excerpt from Reporter’s Certified Transcript of 
Trial Proceedings, p. 186). 


Curtis took no appeal from that decision. 

The “idea” of a series in straight cartoon form of war 
exploits including award-winning events of Medal of Honor 
heroes also appeared in 1939 and in 1940 in newspapers 
throughout the country, including among others the Wash- 
ington, D. C., Sunday Star, under the title ““Dare-Devils of 
Destiny”. (JA 24; defendant’s exhibit 4). And it appeared 
still again in 1944 in Headquarters Bulletin, official monthly 
publication of Headquarters, U. S. Marine Corps., in a one 
page series entitled “Marine Immortals” combining narra- 
tion and illustration of the award-winning events of Marine 
Corps holders of the Medal (JA 24; defendant’s exhibit 3). 

In light of these facts, the Court below entered a finding 
that (JA 67-8) : 

“6. Prior to the time plaintiff conceived this 
idea, defendant and others had used the idea of pub- 
licizing in one way or another the lives of winners of 
the Congressional Medal of Honor and published 
pictures and narratives of such lives. Plaintiff’s idea 
was, therefore, neither novel nor original... .” 


Commencing with the August 20, 1951 issue, and end- 
ing with the November 2, 1953 issue, of TIME magazine, 
appellee ran a series of six United States advertisements for 
Defense Bonds (plaintiff’s exhibit 2). These advertise- 
ments the District Court found (JA 68): 


‘“.. related to the sale of United States Savings 
Bonds and urged the purchase of such Bonds. Such 
advertisements were illustrated by photographs of 
various winners of the Congressional Medal of 
Honor and by narratives describing episodes out of 
their lives. Such advertisements were prepared by 
the advertising agency of Foote, Cone and Belding 
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and were published by defendant without editing or 
revision in its magazine TIME as a public g service 
without charge.” (See also, JA 4-6, 25). ) 






It is the publication of these six advertisements which ap- 
“ pellant in this suit claims constitute piracy by appellee of 
his “idea”. But in that connection the District Court found 
that, inasmuch as the idea claimed by appellant had been 
previously used by others, including appellee, and was 
therefore neither novel nor original (JA 68): 








“6. [D]efendant did not appropriate or 
borrow the idea from plaintiff.” 






Following his unsuccessful efforts to sell his “idea” to 
appellee, appellant did sell, to the United States Navy for 
$250, the right to use one of his copyrighted strips embody- 
ing that “idea” (JA 36). In this connection the Court below 
entered a finding that (JA 67): ! 

“4, ... [Appellant] has received payment _— 


the United States in connection with materials 
utilizing his idea.” 















Appellant has also distributed his materials to others 
and despite receiving “hundreds and hundreds” of rejec- 
tions, has for years endeavored to disseminate his “idea” 

“throughout the entire publishing, radio, TV, ioe aad 
and magazine fields” (JA 34). : 


C. Proceedings Below. | 


“ Appellant commenced the instant action on November 
22, 1954, in the District Court for the District of Columbia 
(JA 534). At a pre-trial conference held on June 18, 
1956, at which appellant without excuse failed to appear, 
> Judge McLaughlin ordered appellee’s proposed exhibits 
admitted into evidence (JA 5, 10, 58-60). At trial, held on 
January 25, 1957, Judge Holtzoff while first disallowing the 
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introduction of these exhibits despite the pre-trial order 
(JA 10-11), finally admitted them on stipulation of counsel 
(JA 21-5). As is apparent from the transcript of the 
testimony at the trial, counsel for both parties during the 
noon recess reviewed and agreed upon all of the exhibits to 
be introduced into evidence. Thus (JA 23): 


“AFTER RECESS 
“(The trial was resumed at 1:45 o’clock p. m.) 


“THE Court: Very well. You may proceed. 

“Mr. Mepina: Your Honor, during the recess 
we have been able to agree on the exhibits in the 
case and they have all been marked in evidence. 

“THE Court: You say they have been marked 
in evidence. You mean they have been introduced 
in evidence? 

“Mr. Mepina: Yes, sir.” 


The facts disclosed by the evidence and found by the 
District Court have been set forth above. At the conclusion 
of the trial Judge Holtzoff delivered his opinion from the 
bench in which he held as a matter of law that (JA 50): 


“No one has a right of property in a historical 
or biographical event. Any one may publish biog- 
raphies or photographs of winners of the Congres- 
sional Medal of Honor, of Presidents of the United 
States, of Senators, Congressmen, or other public 
officials, or other public figures. cl one may pub- 
lish narratives of historical events. . 


On February 4, 1957, judgment was entered against 
appellant-plaintiff, dismissing his complaint on the merits 
(JA 64). On the same day Judge Holtzoff entered his 
Findings of Fact and Conclusions of Law (JA 67-8). The 
Court concluded additionally as a matter of law (JA 68): 


“2. Plaintiff’s idea is not novel or original. 
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“3. Plaintiff’s idea is too abstract and is not 
sufficiently definite and concrete to be the aahiees of 
protection. 





“4. Defendant did not misappropriate olaintif? s 
idea and did not unfairly compete with plaintiff.” 


On March 4, 1957, appellant filed a notice of appeal 
from the judgment of the District Court (JA 69) and two 
months later, on May 9, 1957, reappeared before Judge 
Holtzoff with an offer of additional exhibits which at no 
time had been offered during the trial, and which never were 
and are not now part of the record (JA 74-6). Jude 
Holtzoff refused to accept them. 


D. Proceedings in this Court. 


Despite the May 9, 1957 ruling of Judge Holtzoff, dis. 
allowing the introduction by appellant of exhibits not offered 
at the trial, appellant has on not less than five occassions in 
this Court attempted to accomplish the same end. | 

On September 11, 1957, appellant filed three motions, 
one labeled “to substitute originals of published material 
for copies improperly placed in record by adversary”, 
another “for leave to file 3 sets of original exhibits excluded 
below”, and the third, “for leave to file brief and brief 
appendix pending release of material for joint appendix, 
etc.”, in all of which he has improperly sought to enlarge 
the record with documentary evidence not offered during 
during the trial. The first two were denied by order of this 
Court dated October 11, 1957, but the third, unopposed by 
appellee, was granted by order of September 20. Thus, 
now included in appellant’s “brief appendix” to his brief 
are copies of some thirteen documents that are not a part of 
the record on this appeal, but to which appellant neverthe- 
less makes numerous references in his brief. ) 
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Not content with this, appellant, on September 30, 1957, 
filed a further motion “to transmit newly discovered matter”. 
But that too was denied by order of this Court dated 
October 11. And at the time of this writing there is before 
the Court still a fifth motion—still seeking the same im- 
proper end—‘for leave to file appellant’s brief supplement 
and brief supplement appendix based on newly discovered 
evidence”. That motion has been opposed by appellee. * 


SUMMARY OF ARGUMENT 
I 


THE “IDEA” CLAIMED BY APPELLANT IS NOT A 
LEGALLY PROTECTIBLE INTEREST. 


Appellant does not attack on this appeal the findings of 
fact of the Court below in so far as they are based on 
the record in this appeal. Their validity is only questioned 
on the basis of rulings of the Court below on admission of 
certain exhibits introduced by stipulation and on exclu- 
sion of certain other exhibits never offered in evidence at 
the trial. The record fully supports the findings made by 
the District Court which, under Rule 52(a) of the Federal 
Rules of Civil Procedure, may not be set aside unless clearly 
erroneous, with due regard given to the opportunity of 
that Court to judge of the credibility of the witnesses. 


A. The “Idea” is Neither New Nor Novel (Finding 
of Fact No.6 at JA 68). This Court in Hamilton National 
Bank v. Belt (infra) has held that an idea, in order to be 
protectible must be new and novel because in giving pro- 
tection to ideas as opposed to inventions and literary prod- 
ucts the courts must be careful to avoid placing in the 
hands of an individual that which is in reality common prop- 


erty. 


*Since the printing of this brief, that 
motion was denied on October 31, 1957. 


_—e— 


oS 


B. The “Idea” is Based on the Use of Historical Fact 

in the Public Domain (Finding of Fact No. 4 at JA 67). 

The case upon which appellant places his principal reliance, 

International News Service v. Associated Press (infra) is 
direct authority for that proposition. | 
| 


THE “IDEA” CLAIMED BY APPELLANT, EVEN IF PRO- 
TECTIBLE, IS NOT THE PROPERTY OF APPELLANT. 


A. The “Idea” Did Not Originate With Appellant 
(Finding of Fact No. 6 at JA 67-8). Even if the “idea” 
involved here had been protectible, it is clear that appellant 
would have no priority upon which to base his claim in- 
asmuch as others, including appellee itself, had long before 
thought of and used it. 


B. Appellant Himself Placed Any Rights He May 
Have Had in that “Idea” in the Public Domain (Finding 
of Fact #3 at JA67). It is well established that once an 
author publishes his book he ceases to retain any exclusive 
claim to the ideas or sentiments expressed in it. The pur- 
pose of a copyright is to give protection only to the expres- 
sion of an idea, not to the idea itself. Mazer v. Stein 
(infra). And appellant has expressly disavowed any, claim 
of copyright infringement by appellee. 

The law of unfair competition gives appellant no greater 
protection. This Court’s decision in Hamilton National 
Bank v. Belt (infra) is distinguishable in at least three re- 
spects, namely, the presence there, as opposed to here, of a 
contract between the parties, of novelty and originality in 
the idea, and a use by the defendant of the plaintiff’s idea. 


C. Appellant Sold Any Rights He May Have Had in 
the Idea to the United States (Finding of Fact No. 4 at 
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JA 67). Appellant testified that he sold materials utilizing 
“his idea” to the United States Navy. Such a sale we con- 
tend would necessarily have transferred to the United 
States, which placed in appellee’s magazine, T1ME, the ad- 
vertisements herein complained of, full rights to use appel- 
lant’s “idea”’. 


ii 


THE RULINGS OF THE COURT BELOW ON ADMISSION 
AND EXCLUSION OF EVIDENCE WERE CORRECT. 


Appellant cannot now complain of exhibits introduced 
at the trial below because, as fully appears from the record, 
he stipulated with appellee to their admission and at no 
time objected to any of them during the trial. 

Appellant’s claim that certain exhibits were improperly 
excluded is equally untenable, none of them ever having 
been offered until some three months after the trial. More- 
over, their introduction even now would have no effect on 
the decision of the Court below. 


ARGUMENT 
I 


THE “IDEA” CLAIMED BY APPELLANT IS NOT A 
LEGALLY PROTECTIBLE INTEREST. 


At the outset, it must be emphasized that appellant 
nowhere attacks on this appeal the findings of fact of the 
Court below in so far as they are predicated upon the evi- 
dence actually introduced at the trial of this case. Instead, 
he has attacked that Court’s rulings on admission of ex- 
hibits which were introduced by stipulation between the 


oa 
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parties and on exclusion of exhibits never offered at the 
trial, and has then proceeded to argue his entire case on 
the basis of a reconstructed record in which the excluded 
exhibits have been included and the majority of those i in- 
cluded, excluded. 


In any event, the evidence in the record on this dedi 
has been reviewed above, and that evidence clearly supports 
the findings made by the District Court. Rule 52(a) of 
the Federal Rules of Civil Procedure states that such 
findings “. . . shall not be set aside unless clearly erroneous, 
and due pacasa shall be given to the opportunity of the trial 
court to judge of the credibility of the witnesses.” 


A. The “Idea” is Neither New Nor Novel (Finding of 
Fact No. 6 at JA 68). 


An essential element to a cause of action for piracy of 
an idea is that the idea for which protection is sought be 
new and novel. The rule, well established in all jurisdic- 
tions, is stated by this Court in Hamilton National Bank v. 
Belt, 93 App. D. C. 168, 170 210 F. 2d 706, 708 (1953) : 


“That the idea must be new and novel, or, as 
sometimes termed original, is clear. In Lueddecke 
v. Chevrolet Motor Co., 8 Cir., 70 F. 2d 345, 347, 
recovery was denied in part because the court was 
not persuaded that the idea was a ‘novel and useful’ 
one. See, also, Soule v. Bon Ami Co., 201 App. Div. 
ey ase N. :f S 574, affirmed, 235 N.Y. 609, 139 

E, 754. . 


| 


In the language of this Court, the rationale for the vile iS 
that (id.,93 App. D. C. 171, 210 F. 2d 708-9) : ! 


| 
“Protection of ideas at all, in contrast with in- 
ventions, literary productions and trade secrets, the 
law with respect to which we do not now consider, 
must be careful to avoid attributing to individual 
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ownership that which is in reality common property; 
and it would be unwise to place a burden upon the 
communication of ideas by en compensation 
for their adoption and use. 


Similarly, in Masline v. New York, N. H.& H.R. R., 
95 Conn. 702, 707, 112 Atl. 639, 640 (1921), plaintiff’s 
“idea” that defendant sell advertising space in its railway 
cars and stations was held not subject to protection be- 
cause. “. . . [I]t was not new or exclusively within the 
plaintiff’s knowledge, but . . . perfectly obvious and well 
known to all men”. 

Still a further and excellent illustration of the absence 
of legally protectible property in ideas which are not novel 
appears in the decision of Warshawsky v. Carter, 132 F. 
Supp. 758 (D. D. C. 1955). There, plaintiff’s copyright 
infringement action failed because the theme of both books 
was that of a woman becoming President of the United 
States (a not unusual theme) and a slight difference in 
emphasis; this, despite the fact that there were many simi- 
larities in the two books, both books had the same theme, 
and there was access by defendant to plaintiff’s book. 


B. The “idea” is based on the use of historical fact in 
the public domain (Finding of Fact No. 4 at JA 67). 


The District Court properly concluded that the account 
of an historic fact or event, including the activities of a 
Medal of Honor winner, is public property available for 
use by anyone. Curtis could not obtain a monopoly in 
connection with it even if he had been the first to publish 
such an account. That is made clear by the very case on 
which appellant places greatest reliance, International News 
Service v. Associated Press, 248 U. S. 215, 234 (1918) 
wherein the Court held: 
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“But the news element—the information respect- 
ing current events contained in the literary produc- 
tion—is not the creation of the writer, but is a report 
of matters that ordinarily are publici juris; it is the 
history of the day. It is not to be supposed that the 
framers of the Constitution, when they empowered 
Congress ‘to promote the progress of science: and 
useful arts, by securing for limited times to authors 
and inventors the exclusive right to their respective 
writings and discoveries’ (Const. art. 1, § 8, par. 8), 
intended to confer upon one who might happen to 
be the first to report a historic event the exclusive 
right for any period to spread the knowledge of it.” 


Similarly (Annotation, 23 A. L. R. 2d 244, 266): 


“A historical event or facts in the life of a person 
are in the public domain and an author cannot obtain 
the exclusive right to such facts by ee a ale 
them in a book or play.” 


See also, Harold Lloyd Corp. v. Witwer, 65 F. 2d 1 (9th 
Cir. 1933), cert. den., 292 U. S. 658 (1933) ; Echevarria v. 
Warner Brothers Pictures, 12 F. Supp. 632 (S. D. Cal. 
1935). 


i 


THE “IDEA” CLAIMED BY APPELLANT, EVEN IF ‘a 
TECTIBLE, IS NOT THE PROPERTY OF APPELLANT. 


A. The “idea” did not originate with appellant ( Finding 
of Fact No. 6 at JA 67-8). 


Even if the “idea” involved here had been saictei, 
it is clear that appellant would have no priority upon which 
to base his claim. For that “idea” had been thought of and 
executed by others, including appellee itself, long before it 
ever even occurred to appellant. | 
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B. Appellant himself placed any rights he may have 
had in that “idea” in the public domain. (See Finding of 
Fact No. 3 at JA67). 


The rule is well expressed in 34 Am. Jur., Literary 
Property and Copyright, Section 5, page 403: 


“. . . If an author publishes his book, he ceases 
to have any exclusive claim to the ideas or senti- 
ments therein expressed as considered apart from 
the language or the outward semblance in which 
they are conveyed, for he can no longer exclusively 
appropriate the thoughts which have entered into 
the understanding of other persons through publica- 
tion or prevent the unlimited use of every advantage 
which the purchaser can reap from the doctrine or 
sentiments which the work contains.” 


And it is immaterial to the applicability of that rule that 
the concrete form or forms in which the basic idea was 
expressed have been copyrighted. As succinctly put by the 
Court in Mazer v. Stein, 347 U. S. 201, 217 (1954): 


“Unlike a patent, copyright gives no exclusive 
right to the art disclosed; protection is given only 
to the expression of the idea—not the idea itself.” 


In Exchel v. Marcin, 241 Fed. 404, 408-409 (S. D. N. Y. 
1913), the rule was explained as follows: 


“The object of copyright is to promote science 
and the useful arts. If an author, by originating a 
new arrangement and form of expression of certain 
ideas or conceptions, could withdraw these ideas or 
conceptions from the stocks of materials to be used 
by other authors, each copyright would narrow the 
field of thought open for development and exploita- 
tion, and science, poetry, narrative and dramatic 
fiction and other branches of literature would be 
hindered by copyright, instead of being promoted. 
. .. Other authors have a right to exploit the facts, 
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experiences, field of thought, and general ideas, pro- 
vided they do not substantially copy a concrete form 
in which the circumstances and ideas have been de- 
veloped, arranged, and put into shape.” | 


Thus, by copyrighting his publications, Curtis put any 
rights he may have had in the “idea” he now claims into 
the public domain. In exchange, he obtained protection 
against unauthorized copying of his formats. But, since 
he does not claim that appellee copied anything but the 

“idea” and since the “idea” was put into the public domain 
by copyright (if it was not already there for other reasons) ; 
appellant clearly has no grounds for suit. 

The law of unfair competition gives no greater vices 
tion. While Curtis has sought at every opportunity to bring 
himself within what he conceives to be the doctrine of 
Hamilton National Bank v. Belt, 93 App. D. C. 168, 210 
F. 2d 706 (1953), that case is distinguishable from the 
instant one in at least these respects: (1) there was a 
contract between Belt and the Bank whereas here there is 
no such contract; (2) Belt’s idea was novel and original 
whereas Curtis’ is not; and (3) the Bank’s program fol- 
lowed Belt’s plan as originally disclosed whereas the adver- 
tisements published were dissimilar to the layouts proposed 
by Curtis. Actually the Belt case provides still another 
ground for disposing of Curtis’ claim: this is a diversity case 
requiring application of the substantive law of New York 
because the alleged appropriation is claimed to have taken 
place in New York. According to the Belt decision (210 F. 
2d at 710) there are “cases which seem to hold that divul- 
gence of even a concrete idea, without contractual protec- 
tion, precludes recovery”, citing Bristol v. Equitable Life 
Assur. Soc. of New York, 132 N. Y. 264 (1892). Since 
there was not any contract between Curtis and Time, Inc., 
it is clear that this Court, applying the New York law, 
should deny Curtis relief. 





| 
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C. Appellant sold any rights he may have had in the 
idea to the United States (See Finding of Fact No. 4 at 
JA 67). 


Appellant himself testified that he sold materials utiliz- 
ing “his idea” to the Navy. We think it plain that such a 
sale on its face would result in a transfer to the United 
States of any “idea” embodied in those materials. Accord- 
ingly, the United States had every right to run in appellee’s 
magazine, TIME, the advertisements of which appellant now 
complains. 


ii 


THE RULINGS OF THE COURT BELOW ON ADMISSION 
AND EXCLUSION OF EVIDENCE WERE CORRECT. 


With respect to appellant’s claim that appellee-defend- 


ant’s exhibits were improperly admitted into evidence by 
the Court below, the simple and irrefutable answer is, as 
pointed out above, that appellant not only stipulated to their 
admission but at no time ever objected in the Court below 
to their admission. The exhibits in question were introduced 
into evidence, as stated above (JA 23-5), after the noon 
recess during which counsel for the respective parties had 
agreed upon their admissibility. Not only counsel for both 
parties, but appellant himself (JA 26) were present in the 
courtroom at the time the stipulation between the parties 
was brought to the attention of the Court below and the 
exhibits described, introduced and presented to the Judge. 

With respect to appellant’s claim that certain exhibits 
were improperly excluded from the record, the answer is 
simply that they were never proffered at the trial, were 
not in fact offered until three months after entry of judg- 
ment, and even then, without any explanation of or excuse 
for why they could not have been offered at the trial. More- 
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over, of the nine categories (listed in appellant’s brieé at 
Pp. 70-77), the first eight are patently irrelevant to the 
issues in the case and the last adds nothing not already 
established by exhibits in evidence. Consequently, even 
should these additional exhibits of appellant be considered 
a part of the record on this appeal they could have no effect 
whatsoever either upon the Findings of Fact of the Court 
below or upon its Conclusions of Law. 





CONCLUSION 


For each of the foregoing reasons it is respectfully 
submitted that the judgment of the Court below should be 
affirmed. | 


October 30, 1957. 


WILMER & Broun, 
Attorneys for Defendant, 
616 Transportation Building, 
Washington 6, D.C. | 


Joun H. PIcKERING, 
Harotp R. MEDINA, Jr., 
Of Counsel. 
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BOXSCORE OF LITERARY ELEMENTS 


IDEA MISAPPROPRIATION 
BY APPELLEE — shown by 
10 Literary Elements in 
Appellant’s and Appellee’s 
series. 


DESCRIPTION OF ELEMENT CURTIS SERIES APPELLEE’S SERIES 
Title, MEDAL OF HONOR always always 
Symbol, C.M.H. medal always always 


Underlying theme: the glory always always 
of the Medal of Honor itself 


Profile or character study always always 
of hero featured 


Central Character: a winner always always 
of the C.M.H. 


plot: battle action of the always always 
C.M.H. award 


story: feats of the central always always 
character in winning his C.M.H. 


Cartoons, used to illustrate always often 
the story 


Dress of Merchandise: Title, always always 
symbol, profile in close proximity 


Testimonial Ad, where central in Naval always 
character asks reader to Reserve Story 
participate in government program Only 


Total: 10 elements 9 always present; 9 always present; 
10 present in 10 present in 
naval reserve stories with 
story cartoons 








MEDAL” HONOR 
TRUE TALES OF THE NATIONS HIGHEST AWAKD 
BY AS.CURTIS 
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LT. GENERAL JAMES H. DOOLITTLE, ARMY AIZ 

FORCES LEADER WHO PLANNED AND EXECUTED 
THE GREAT TOKYO RAID OF APRIL18,19412. 

COPYRIGHT 1947 BY AS.CURTIS FEATURES SYNDICATE 











Private First Class Melvin Brown. of Mahaffey. 
Pennsylvania—Medal of Honor for valor in action near Kasan, Korea, September 4, 
1950. Stubbornly holding an advanced position atop a wall, Ptc. Brown stood off 
attacking North Koreans until all his rifle ammunition and grenades were gone. 
When last seen he was still fighting—with only an eritrenching shovel—rather than 
give up an inch of ground. 

Never forget the devotion of Melvin Brown! 

Now, this very day, you can help make safer the land he served so far “above 
and beyond the call of cuiy.” Whoever you are, wherever you are, you can begin 
buying more ... and more... and more United States Defense* Bonds. For every 
time you buy a bond you're helping keep solid and stable and strong the country 
for which Private Brown gave everything he had. 

And remember that strength for America can mean peace for America—so that 
boys like Melvin Brown may never have to fight again. 

For the sake of Private First Class Melvin Brown and all our servicemen--for 

our own boy—buy more United States Defense Bonds—now. Defense is your ‘oi 
too! 
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BOX SCORE OF LITERARY ELEMENTS 3. 


Justice Story, in Emerson v. Davies, 8 Fed. Cas. 615, 624, No. 


4,436, 3 Story 768, warns us of a superficial comparison of two 


literary works as inadequate, since this careless method places a 
premium on cleverness in disguising a literary appropriation. In- 
stead, a careful comparison of literary elements present in both 
works is suggested as the method preferred in determining if 
there has been an act of piracy. Justice Story says: 

"The true test of piracy or not is to ascertain 

whether the defendant has, in fact, used the 

plan, arrangements, and illustrations of the 

plaintiff, as to the model of his own book, 

with colorable alterations and variations 

only to disguise the use thereof;...” 

The wisdom of Justice Story is evident from the BOXSCORE OF 
LITERARY ELEMENTS: Idea Misappropriation by Appellee, as shown by 
10 Literary Elements in Appellant's and Appellee's series. Nine 
of the ten elements were always present in the Curtis series, 
nine were also always presentin the Time, Inc. series; ten were 
present out of ten in the Naval Reserve story prepared by Curtis 
as an ad for use by the Government ( in this case the Navy 
rather than the Treasury ), and ten out of ten were present in 
those stories in the Time, Inc. series which used cartoons. This 
otherwise astonishing similarity in basic literary elements is 
easily explainable by the letter to Curtis by Foote, Cone and 
Belding, dated 1946, positive proof of access to the Curtis 


series by the advertising agency which produced what Time printed. 





CONCLUSION 

It is common knowledge that the business of free lance 
writing is more noteworthy for its ragged hardships than 
for the richness of its financial rewards, for its masses 
of unpublished manuscripts than for its lasting sellers. 

If a writer who according to the accepted rules of the 
free-lance game is paid only if his work is printed, cannot 
even collect when it IS printed, because it has been 
slightly varied and passed through the hands of Uncle Sam 
en route to the publisher, then the lot of the free lance 
writer is even more miserable than is generally supposed. 
One cannot finance the bad efforts without collecting for 
the good ones. Which is bad, which is good, is determined 
only by the acid test of trial and error. 

The BOXSCORE OF LITERARY ELEMENTS shows quite clearly 
whether the elements in Appellant's series are found in 
Appellee's eee. and combined with the letters in the 
record which conclusively prove access, should indicate 
why appellant has brought this litigation. Further, the 
visual materials in this Reply Brief, as for example the 
almost mirror-like resemblance in the elements in the 


Doolittle and Brown stories, reinforce Appellant's faith. 


Justice Reed said, in Mazer v. Stein, 347 U.S. 201(1954): 


"The economic philosophy behind the clause 
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empowering Congress to grant patents and copyrights 
is the conviction that encouragement of individual 
effort by personal gain is the best way to advance 
the public welfare through the talent of authors 

and inventors in " Science and Useful Arts." 
Sacrificial days devoted to such creative activities 
deserve rewards commensurate with the services 


rendered." ( at p. 219 ). 


APPELLEE'S CASES DISTINGUISHED 6. 

Bristol v. Equitable Life Assurance Soc. of New York (1892) 
has been overruled by High v. Trade Union Courier Pub. Corp., 
69 N.Y.S. 2d (1946) and is not relied upon in Belt v. Hamilton 
National Bank, decided by this Court. 

Curtis v. Leatherneck Association, Inc. was taken from the 
jury on the authority of Curtis v. Time, Inc. from which the 
instant case is an appeal. Judge Letts disregarded the holding 
of this Court in the Belt case which clearly states that 
NOVELTY is a matter of fact for the JURY. Curtis could not 
afford two appeals and therefore brings only this one. 

Echevarria v. Warner Brothers is distinguishable in that 
there was no evidence in Echevarria of access to plaintiff's 
works. 

Eichel v. Marcin deals with a plaintiff who never produced 
his work for the public viewing. 

Masline v. N.Y., N.H. and H. R.R. does not deal at all with 
copyrighted, syndicated previously published material, and 
further it has been overruled by the High Case, supra. 

Warshawsky v Carter is a copyright infringement suit, in 
which a publisher was held liable by a jury in California for 
publishing an infringing work, then in a second suit in the 
District of Columbia by author against author, a District 


Court acting without a jury refused to award damages. This 
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duet of litigations gives the unique result that a publisher 


may be held liable for presenting to the general public an 
infringing work although the author of the infringement may 
go free. 

Both the Belt and the A.P. v. I.N.S. cases are, in the 
opinion of Appellant, quoted out of context by Appellee. 

The Harold Lloyd v. Witwer case is a copyright infringe- 
ment suit, not an appropriation of idea and unfair compet- 
ition litigation. 

Mazer v. Stein deals with a copyright a 
action by a lamp manufacturer who copyrighted his lamp 
bases as art work before producing them, then sued another 
lamp manufacturer who copied the lamp bases without 
authority. Justice Reed, speaking for the Supreme Court, 


upheld the copyright owner. 





APPELLEE'S CASES DISTINGUISHED 6. 

Bristol v. Equitable Life Assurance Soc. of New York (1892) 
has been overruled by High v. Trade Union Courier Pub. Corp., 
69 N.Y.S. 2d (1946) and is not relied upon in Belt v. Hamilton 
National Bank, decided by this Court. 

Curtis v. Leatherneck Association, Inc. was taken from the 
jury on the authority of Curtis v. Time, Inc. from which the 
instant case is an appeal. Judge Letts disregarded the holding 
of this Court in the Belt case which clearly states that 
NOVELTY is a matter of fact for the JURY. Curtis could not 
afford two appeals and therefore brings only this one. 

Echevarria v. Warner Brothers is distinguishable in that 
there was no evidence in Echevarria of access to plaintiff's 
works. 

Eichel v. Marcin deals with a plaintiff who never produced 
his work for the public viewing. 

Masline v. N.Y., N.H. and H. R.R. does not deal at all with 
copyrighted, syndicated previously published material, and 
further it has been overruled by the High Case, supra. 

Warshawsky v Carter is a copyright infringement suit, in 
which a publisher was held liable by a jury in California for 
publishing an infringing work, then in a second suit in the 
District of Columbia by author against author, a District 


Court acting without a jury refused to award damages. This 
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duet of litigations gives the unique result that a publisher 


may be held liable for presenting to the general public an 
infringing work although the author of the infringement may 
go free. 

Both the Belt and the A.P. v. I.N.S. cases are, in the 
opinion of Appellant, quoted out of context by Appellee. 

The Harold Lloyd v. Witwer case is a copyright infringe- 
ment suit, not an appropriation of idea and unfair compet- 
ition litigation. 

Mazer v. Stein deals with a copyright infringement 
action by a lamp manufacturer who copyrighted his lamp 
bases as art work before producing them, then sued another 
lamp manufacturer who copied the lamp bases without 
authority. Justice Reed, speaking for the Supreme Court, 


upheld the copyright owner. 





THE RULINGS ON EVIDENCE 8. 

Appellee's Brief, dealing with evidence ( pp.16,17), is 
answered generally by Appellant's Brief pp.66-77. The follow- 
matter is added to aid the Court in considering Appellee's 
Brief. 

A) The Excluded Materials 

Appellant, in stipulating that the Time, Inc. series 
were produced by Foote, Cone and Belding had in mind the 
letter from F., C. and B. to appellant, which is found in 
Appellant's Brief Appendix, for through it he hoped to trace 
the chain of events from him thru F., C. and B. to Time, Inc. 
But when the Court below refused to admit any materials but 
the pretrial and deposition materials, appellant was unable 
to show that the"idea” for appellee's series traced back to 
appellant thru Foote, Cone and Belding. 

Secondly, appellant intended to place into the record 
at the time of trial the best evidence of his published work - 
that is, the work in the form as actually published in the 
Boston Globe, Pittsburgh Press, Seattle Times, Miami Herald 
and other papers, as a copyrighted, syndicated newspaper 
feature. The other materials in Appellant's Brief Appendix 
were intended to indicate knowledge and distribution of the 


work of appellant. All of this material was excluded when the 


Court below, in limiting evidence to pretrial and deposition 
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‘materials, permitted the appellee to place in the record everything 
appellee desired to place into the record, while refusing to permit 
appellant to place ANYTHING into the record. 
B. The Pretrial materials 
Appellee's argument that appellant stipulated to the admission 
of the pretrial materials is ridiculous in the face of the record 


now in the hands of the Court. 


Judge McLaughlin's pretrial statement says: 


"The exhibits initialed by the counsel, hereto 
attached, have been referred to in D's pretrial 
statement on page 3 thereof and are admitted at 
pretrial by the Court."(J.A. 60) 
BUT D'S PRETRIAL STATEMENT DOES NOT CONTAIN ANY EXHIBITS! 
Since this was a one-man pretrial ( Time, Inc.), any gap 
in the record is clearly the full responsibility of Time, Inc. 
Now, at the time of the trial, in the morning, appellee 
convinced the Court that the pretrial materials should be 
admitted into evidence without stipulation or formal proof(J.A. 
15). Just what was it that was admitted on J.A. 15 ? Tr.17, 
J.A. 14 reads as follows: 
"Mr. Medina:...there are 60 exhibits marked at 
pretrial only. They are all listed in that memo- 
randum, a copy of which I gave your Honor and a 
copy of which I gave the other side." 
Sixty exhibits, listed in a Memorandum! Where is it in the 


record? This Court can see that there is no Memorandum filed 
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ANYWHERE in the record. Why not? Because of the plan of appellee, 
under which he now acts - viz: in the afternoon session, when the 
sixty exhibits were stipulated as MARKED in evidence, appellee 
has managed to create a record which can read both ways, so that 
he now argues that the stipulation was as to their ADMISSION, 
rather than their marking. 
Parties do not have the power to overrule judges, and where 
a Court has admitted without formal proof, then any subsequent 
stipulation as to the same matter could only be as to their 
MARKING in evidence. Evidence can only be admitted once. 
Appellee's own words indicate that he knew the material was 
being MARKED IN EVIDENCE, viz., J.A. 23: 
"Mr. Medina: ...The exhibits in the Case have been 
marked in evidence.( Underlining, appellant's)" 
The Court, recently returned from lunch, now queried: 
"The Court: You mean they have been admitted in 
evidence.” 
The Court therefore placed ambiguous words into the mouth of 
appellee, who obligingly agreed: 
" Mr. Medina: Yes, sir." 
This Court, by comparing the events in the morning on J.A.15 
with the afternoon events on J.A. 23, will readily see the truth 
of appellant's statements. 


Thus was admitted without stipulation or formal proof, or a 
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ii< 
showing that the best evidence was lost or unavailable, a mass of 
photostats whose relevance and materiality was never proffered, 
and which traced back to the pretrial materials at the one-man 


pretrial. 


Appellant respectfully contends all this was error. 





GENERAL ANALYSIS le. 


Appellant believes that the questions raised by Appellee 
in his brief, insofar as they accurately state the facts, 
are adequately answered by Appellant's Brief and Brief Appen- 
dix. The cases cited by Appellee do not, in Appellant's view, 
support the contentions alleged to them in his brief, and 
furthermore they are distinguishable from the instant case 
except as to the cases cited earlier by Appellant. Indeed, 
some of the cases cited by appellee argue loudly for appellant, 
as for example Mazer v. Stein. 

In the face of a factual record clearly to the contrary, 
appellee persists in arguing that appellant stipulated to the 
admissibility of the mass of unsubstantiated pretrial materials, 
presented at the one-man pretrial, later admitted without formal 
proof or stipulation, of which THERE IS NO RECORD AT ALL AS TO 
THE CONTENTS, EXCEPT A MENTION THAT THERE WERE " SIXTY EXHIB- 
ITS" (J.A. 14). 

THIS COURT HAS NO WAY OF KNOWING JUST WHAT THE COURT BELOW 
SAW WHEN IT LOOKED AT THE PRETRIAL MATERIAL, SINCE APPELLEE 
LEFT NO RECORD AS TO JUST WHAT HIS MATERIALS WERE,AND THERE IS 
NO CERTAINTY THAT THESE AND NOT OTHER MATERIALS ARE NOW BEFORE 
THIS COURT! 

Appellee's persistence in stating that the pretrial materials 
were admitted by stipulation without formal proof is answered 


elsewhere in this Appellant's Reply Brief. 
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Appellant does not, as contended by appellee, agree with the 


findings of fact and conclusions of law written by appellee for 
the Court's signature. Any finding that appellant, when he 
contracted for the distribution of one of his stories on a one- 
shot basis, over his copyright markings, for the Naval Reserve 
program, therby gave up all of his rights to more than 200 
published stories, is so ludicrous as not to require reply, 
and merely underlines the straws at which appellee grasps in 
searching for defenses. 

One theory mentioned by appellee deserves mention, for it 
may be colloquially labelled, THE HOT AIR THEORY OF LITERARY 
PROPERTY. This theory holds that, in effect, when literary 
property is exposed to light and alr as for example when an 
author brings it out of the drawer and copyrights it, the idea 
or essence rises into the athmosphere and thus escapes the 
author's grasp, and now anyone may appropriate the idea of 
the work. Perhaps because this Hot Air Theory is found in 
certain books, the Courts have built up the common law action 
of Appropriation of Idea, to fill a gap thus made in the law. 
Furthermore, the TAKING in this case is more than the taking 
of a bare idea - it is the taking of all of the basic literary 
elements in appellant's work, and colorably changing their 
appearance to effect a disguise. This is clearly shown by the 


BOXSCORE OF LITERARY ELEMENTS, in this brief. Finally, this is 
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NOT a statuatory infringement suit, but an appropriation of idea 
and unfair competition action. 

That this is not a copyright infringement suit should not 
divest appellant of his rights. Copyright gives a property right, 
the statute merely sets forth one of the remedies - infringement. 
Older remedies, such as the present causes of action, are still 
open to a party, and where more applicable to the facts, should 
be preferred in spelling out a cause of action. 

Appellee's persistent reference to the pretrial materials, 
especially the Leatherneck, Daredevils of Destiny and Life 
materials, are not persuasive to appellant, and appear to be 
irrelevant in this case. None of these anticipate appellant. 

For, the test of originality consists of comparing the 
government press release with what appellant produced, and then 
comparing what appellant produced with what Time, Inc. printed, 
bearing in mind that the parties have stipulated that what 
Time printed was produced by Foote, Cone and Belding, and further 
bearing in mind F.,C. and B.'s letter to appellant rejecting 
appellant's material. 

On page 15, appellee raises for the first time the issue of 
diversity of citizenship. This was not an issue below. Since 
appellee sells his magazines in the District of Columbia, any 
injury to appellant was as much commited here as elsewhere. 


On page 15, appellee endeavors to distinguish between this 


wr 


L535. 
case and the Belt v. Hamilton case on the basis of "contract." 
Appellee conveniently forgets what. is found in every law school 


textbook - that there is something called an IMPLIED contract, 


something the law itself writes. This implied contract should 


certainly be applied where an author submits his work to a 
publisher under circumstances which if reasonably construed 
indicate that payment will be forthcoming if the material is 
used. Otherwise, a publisher who gave nothing in writing when 
he considered materials could publish without payment to the 
true authors of the work and reap where others have sewn, 2 
trend of things out of keeping with the spirit of the law. 
Appellee asserts (p.9) that the law of unfair competition 
gives appellant no greater protection, but he offers no cases 
to bear out this assertion, nor does he endeavor to refute the 
testimony of appellant's two witnesses. Appellant requests that 
this Court take judicial notice that Witness Malcolm Rudolph 
is listed in the Harvard Alumni Directory as a graduate of 
Harvard, and in the City Directory as a stock broker; and that 
Witness Rutherford Day is a member of the Bar of this Court, 


and of the Bar of the Supreme Court of the United States. 
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REQUEST FOR JUDICIAL NOTICE 


Appellant herewith requests that this Court take judicial 
notice of the following materials: 

1. Reports of the Advertising Council for 1951-52 and 
1952-53, showing that the Medal of Honor series was produced 
by Foote, Cone and Belding for the Government. The appropriate 
pages which Appellant wishes to call to the attention of the 
Court are found in the Appendix, and copies of the Reports are 
herewith placed on file with the Clerk of this Court. 

2. The affidavit of Edmund J. Linehan, Director of 
Advertising and Promotion, U.S. Savings Bond Division, Treasury, 
filed November 7, 1957 in Curtis v. United States 200-57, U.S. 
Court of Claims, paragraph five of which points out that Foote, 
Cone and Belding CAME TO the Government with the "idea": 

"5. Foote, Cone and Belding suggested the use 
of photographs of the holders of the Medal of 
Honor, and the acts of heroism performed by 
them, for the purpose of urging the public to 
purchase defense bonds." 

3. Exhibit 3 of the Government's Motion, consisting of 
30 ads of which the stories appearing in TIME are all a part, 
and the added stories appearing in this Reply Brief's Appendix 
are also a part. These stories have been so widely published 
that the Court could take judicial notice of them. 


4. Appellant's stories, found in the Appendix to this 


Reply Brief, in juxtaposition to the stories from Exhibit 3. 





These are copyrighted stories which are in the Library of Cong- 
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gress files, and furthermore have been published from coast to 


coast and in the Phillipine Islands, therefore the Court could 
take judicial notice of them as common knowledge materials. 
In taking judicial notice of the above materials the Court 
would be aided in the following manner: 
1. The letter to Appellant from Foote, Cone and 
Belding, dated 1946, now in the Appellant's Brief 
and Brief Appendix, shows direct access by Foote, 
Cone and Belding to Appellant's materials. 
2. The affidavit of Mr. Linehan, supra, indicates 
that Foote, Cone and Belding came to the Govern- 
ment, subsequent to rejecting the Curtis materials, 
with the comparable idea. 
3. The parties to this suit have stipulated that 
the material of which Appellant complains was 
prepared by Foote, Cone and Belding. 
4. A direct tracer from Curtis, to Foote, Cone and 
Belding to the Government to Time, Inc. is thus now 
possible. 
4, The materials from Exhibit 3, found in this App- 
endix, merely enforce the general notion of color- 
able imitation, when compared with Appellant's stories. 
5. The equitable result under law which is the raison 
d'aitre of judicial systems over the world would be 


more easily possible in this case. 
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1. Judicial Notice materials 
2. PROGRESSIVE EXHIBIT: showing how latent 


similarites readily become patent by 


minor changes in basic literary elements. 
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From 10 Year, Advertising Council 
Report, year 1951 - 1952 


U. S. DEFENSE BONDS 


Today, individual citizens hold almost 50 billion dollars worth of 
E, F and G Bonds at current cash value. Of this, some 34.8 billion 
dollars are in E bonds alone. 

Advertising and business have largely been responsible for this 
tremendous sales story ... for making Defense Bonds the most 
widely held and popular security in history. In addition to developing 
thrift and healthy cial reserves among individuals, this campai 
has encouraged the “banking” of purchas wer and thus ae 
inflationary pressure. It has aided our defense program. It has 
strengthened our economy by spreading the base of our national debt. 
In 1951 alone, the estimated value of the space, time and talent 
contributed was $51,000,000. Newspapers requested 285,900 Defense 
Bond mats. 1,100 magazines with a circulation of approximately 
180,000,000 once again contributed up to one full page of space 
every morpth to Defense Bond advertisements. 

The Council’s Allocation Plans achieved 337,119,000 radio home 
impreations and 161,416,000 TV home impressions. Transportation 
Advertising contributed space for 110,314 car cards. Outdoor Adver- 
tising displayed 7,986 24-sheet posters and obtained sponsorship 
for an additional 7,085. Both Industries joined by Criterion Service 
gave space to 11,110 3-sheet posters. Many national advertisers such 
as American Tobacco, Willys Overland, Borg Warner, gave the 
exe outstanding ig aia A vast amount of local radio 
and TV, bank and store displays, direct mail, also supported the 
ro 


am. 
fn Sack 1952, the Treasury effected changes to increase the attract- 
iveness of Bonds. The interest on E Bonds was increased to 3 
cent, interest accrued sooner and the perioa of maturity was short- 
ened. F and G Bonds were withdrawn and renlaced by better yield 
J and K Bonds. Finally, a new current income Bond designated 
The Council's ad ertising campaign ediatel 

e Council’s advertising campaign was immediately revised to 
bring these developments to the attention of the investing public. 
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a MEDAL’ HONOR 


TRUE TALES OF THE NATIONS HIGHEST AWARD 











ordered the men to pull back. But someone had to stay behind to provide co 
ing fire. He chose to be that man, and gave hix life. 


» 
Laan 
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Y 
ce x te : Lieutenant Frederick Henry of Clinton, Oklahoma- -Medal of Honor for ~ 
/ J O N J e ; N U ETTATOW N ee agg) A ficing himself to save his platoon in combat near Am-Dong. Korea, Septemlx 
4 eer 1950. When the platoon could ne longer held its position, Lieutenant H: 
.. eo 
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_ | PA. GAVE HI6 LIFE TO SALVAGE EQUIPMENT | ice = nen and 


VITAL IN THE HISTORIC D-VAY OFFENSIVE. | sea casey ovamar eon toned Bt Ame, Re po 
‘COPYRIGHT 1947 BY AS.CURTIS FEATOR 5 iin ie ieekaphtiaed evar and core ta 


job for defense... by buying United Statex Defenxe* Bonds, now! 











Master Sergeant Travis Watkins, of Gladewater, Texas—Medal of Honor. 
On September 3, 1950, near Yongsan. Kores, Sergeant Watkins was wounded 

and paralyzed from the waist down. Ordering his squad to pull out and 
leave him, he stayed behind and died covering their withdrawal. 

Sergeant Watkins gave his life for freedom. What can you do? 

This. You can begin today to do your share in defense of the country he 
Se ee ene ee . and 
more ... and more United States Defense* 

For your Defense Bonds ep egiea Kania Aad@ vm relails ac 
country strong enough now, American boys may never have to give their 
lives again. Defense is your job, too. 


MEDAL” HONOR 


TRUE TALES OF THE NATIONS HIGHEST AWARD 






LT. COL or W. BAUER, OF WOODRUPP, KANSAS 
MARINE PILOT, GRADUATE OF THE U.S. NAVAL 
ACADEMY ( 1930). WHOSE BRILLIANCE IN COMBAT 


WON HIM THE NATIONS HIGHEST AWARD. 
COPYRIGHT 1947 BY AS.CURTIS FEATURES SYNDICATE 








PROGRESSIVE EXHIBIT 


SHOWING HOW LATENT SIMILARITIES 


READILY BECOME PATENT BY MINOR 


CHANGES IN BASIC LITERARY 


ELEMENTS. 
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Private First Class Melvin Brown. of Mahaffey. 
_ Pennsylvania—Medal of Honor for valor in action near Kazan, Korea, September 4, 
} 1950. 950. Stubbornly holding an advanced position atop a wall, Pre. Brown xtood off 
! attacking North Koreans until all his rifle ammunition and grenades were gone. 

When last seen he was still a igiaing—wih aely'an poioencning sete Saas See 
give up an inch of ground. 

Never forget the devotion of Melvin Brown! 

Now, this very day, you can help make safer the land he served so far “above 
| and beyond the call of cziy.” Whoever you are, wherever you are, you can begin 
, buying more ... and more .. and more United States Defcnne” Bonds, For every 
EB roc ha heed Sore lng Lay gs pot ai wed setae 


LT. GENERAL JAMES H. DOOLITTLE, ARMY Ale 

FORCES LEADER WHO PLANNED AND EXECUTED 
THE GREAT TOKYO RAID OF APRIL 18,1942. 

COPYRIGHT 1947 BY AS.CURTIS FEATURES SYN DICATE 


q for which Private Brown gave everything he 
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PELLEE'S SERIES WITH POSITION OF TITLE REARRANGED 
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Private Firat Class Melvin Brown. of Mahaficy. 
Pennsylvania—Medal of Honor for valor in action near Kasan, Korea, September 4, 
1950. Stubbornly holding an advanced position atop a wall, Pic. Brown stood off 
attacking North Koreans until all his rifle ammunition and grenades were gone. 
When last seen he was still fighting—with only an exttrenching shovel—rather than 
give up an inch of ground. | 
vin Brown! . 
p make safer the land he served so far “above 
APPELLEE'S SERIES 7,’yjsnl'sume Detloe® Boots, For evey 
WITH orp solid and stalllc endl strees the county 
C.M.H. ENLARGED  [uné oe" : 
America can mean peace f i that 
AND DRAWN INSTEAD imuiguan 
OF PHOTOGRAPHED iss Melvin Brown and all our servicemen—for 
ites Defense Bonds—now. Defense is your job, 


LT. GENERAL JAMES H. DOOLITTLE ARMY AIZ 

FORCES LEADER WHO PLANNED AND EXECUTED 
THE GREAT TOKYO RAID OF APRILI8,|942. 

COPYRIGHT 1947 BY AS.CURTIS FEATURES BYNDICATE 
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UT. GENERAL JAMES H. DOOLITTLE, ARMY AIR 

FORCES LEADER WHO PLANNED AND EXECUTED 
_THE GREAT TOKYO RAID OF APRIL 18,1942. 

COPYRIGHT 1947 BY AS.CURTIS FEATURES SYNDICATE 
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